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Background Paper: The legal framework governing intervention
1. Introduction 

Tesón defines humanitarian intervention as “forcible
 trans-boundary action undertaken for the purpose
 of protecting the rights of individuals against violations by their own governments.”
 The use of the term often blurs the line between legal argument, political rhetoric and ethical justification for action.
  

Humanitarian Intervention has been criticised widely: it has dubious legal status and has in the past been used as a pretext for intervention to achieve a state’s own ends.
 However, genocide and other grave human rights abuses are not acceptable under international law or by any moral standards and are repeatedly perpetrated by states against their own populations. As Kofi Annan asked in 1999, “if humanitarian intervention is, indeed, an unacceptable assault on sovereignty, how should we respond to a Rwanda, to a Srebrenica – to gross and systematic violations of human rights that affect every precept of our common humanity?”

In the legal context, two parallel debates have emerged:

1. Can a state (or group of states) legally intervene in the internal affairs of another state without that state’s consent and without Security Council authorisation for the purpose of alleviating a humanitarian crisis? If so, under what circumstances?

2. May the Security Council legally intervene to alleviate a humanitarian crisis? If so, under what circumstances?

The debate on the moral or ethical validity of humanitarian intervention centres on a tension between a number of competing principles, including:

1. the principle that states possess sovereign equality and have exclusive control over their domestic affairs;

2. the importance of maintaining an international rule of law; and 

3. the importance of fundamental human rights and the responsibility of the international community to prevent grave breaches of human rights; and

4. the importance of maintaining international peace and security.

In September 2000 the Canadian Government together with a group of major foundations established the International Commission on Intervention and State Sovereignty (ICISS), to consult widely and to compile a report on the legal moral and political issues surrounding humanitarian intervention. The Commission’s Report, The Responsibility to Protect, (“ICISS Report”) was published in December 2001
 and this paper draws heavily on the findings of that report.
This paper will endeavour to provide an outline of international law governing the use of force as well as some of the legal and moral arguments for and against humanitarian intervention. It will look at options for humanitarian intervention in accordance with international law and suggest some possible parameters for action.
2. The prohibition on the use of force
2.1 History and source of rules

The horrors of World War I provided an impetus for the prohibition on the use of force by states. This principle was promoted by the League of Nations, by the Kellogg-Briand Pact of 1928 and later in the Charter of the United Nations (“the Charter”).
The Charter Preamble names one of the UN’s missions as being to “save succeeding generations from the scourge of war.” As such, the UN is obliged to minimise the role of force in international affairs and Articles 2(3) and 33 direct states to settle their disputes by peaceful means. The Charter also implies that non-military means are to be the first recourse of the Security Council when carrying out its responsibilities under Chapter VII.
 

2.2 Prohibition on use of force in the UN Charter
Art 2 (4) of the UN Charter provides that:

All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.

The prohibition on the use of force contained within Article 2(4) of the Charter exists in customary international and has been describe by the International Court of Justice (“ICJ”) as jus cogens.
  A jus cogens norm is “A norm accepted and recognised by the international community as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.”

While legal writers generally agree on the jus cogens nature of the prohibition, its precise scope and content has been a source of considerable debate. The debate has largely focussed on whether the prohibition should be interpreted narrowly, as only preventing a use of force specifically aimed at overthrowing a government or seizing territory, or broadly as any use of force. There is minimal state practice to support the narrow view
 and the ICJ has interpreted the Article 2(4) and customary prohibitions as blanket condemnations of intervention.

2.3 Charter based exceptions

The use of force by a state against another state without that state’s consent is either a delict against which the UN must act, or it is a lawful act because it complies with one of the exceptions outlined in the UN Charter. There are two exceptions explicit in the Charter: self defence (both individual and collective under Article 51) and Security Council authorisation in accordance with Articles 39 and 42.  
3. 
Legal grounds for military intervention
3.1 Self Defence – Art 51 UN Charter
Self defence is outlined in Art 51:

Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. Measures taken by Members in the exercise of this right of self-defence shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security.

While this right is clear, its precise scope has been the subject of much debate, particularly since September 11 2001. Certain specific requirements for its have however been identified by the ICJ:
· the attack must be characterised as international;

· the attack must it be an “armed attack”
 with the burden for demonstrating the occurrence and state attribution of an armed attack is on the state wishing to use force in response;
 and
· the responding attack must be proportionate.

The right to self defence has been invoked a number of times by states to justify the use of force.
 The right has also been invoked in the context of protecting nationals abroad, including rescuing of hostages.
 Some of these interventions in purported self defence have been accepted as such by the international community,
 whilst many have not been accepted.

3.2 Pre-emptive Self Defence
One particularly controversial justification for the use of force is pre-emptive or anticipatory self defence. A number of states, recently and notable the US in the context of Iraq’s purported possession of weapons of mass destruction, have claimed a right of pre-emptive or anticipatory self defence. According to this contentious doctrine, it is not an essential requirement of the invocation of the right of self defence that an armed attack have already occurred. 
Despite the use of rhetoric advocating such a right, it has rarely been given as a legal justification for an armed intervention.
 Anticipatory Self defence has been argued by Israel, South Africa and the USA in various circumstances and condemned in response by some state. However international opinion remains divided and no authoritative statement has been made by either the General Assembly or Security Council. 
3.3 Security Council Authorisation – Articles 39 and 42 of the UN Charter
3.3.1 Content of the UN Charter 

According to Article 39 of the UN Charter the Security Council has the power to 

…determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security.

Article 41 provides for measures not involving the use of armed force, while Article 42 provides that where such measures are deemed inadequate the Security Council 
…may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace and security. Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members of the United Nations.

Article 53 (1) also refers to regional arrangements; however the requirement for Security Council authorisation remains with limited exceptions:
The Security Council shall, where appropriate, utilize such regional arrangements or agencies for enforcement action under its authority. But no enforcement action shall be taken under regional arrangements or by regional agencies without the authorization of the Security Council…
The Security Council has the “primary” responsibility under the Charter for peace and security matters. The Security Council has wide powers and obligations based on the charter and subsequent state practice to determine its modes of operation and perhaps even its mandate. 

3.3.2 When will the Security Council Authorise intervention?

Military intervention may authorised by the Security Council under Chapter VII of the Charter with two requirements:

1. that Security Council determine “the existence of any threat to the peace, breach of the peace, or act of aggression”; and
2. that the Security Council deem the measures to be taken as “necessary
 to maintain or restore international peace and security.”

During the Cold War the Security Council rarely succeeded in making binding decisions in response to threats to the peace, breaches of the peace or acts of aggression. Authorisation of the use of force occurred only once during this time.
 After the end of cold war, however, the UN response to Iraq’s invasion on Kuwait in 1990 “gave rise to hopes of a new era for the UN and of a New World Order.”
 This intervention could be argued as collective self defence but was widely viewed as collective security as authorised by the Security Council under Chapter 42 of the Charter.

Since then threats to international peace and security appear to have been broadly defined and applied to many internal conflicts.
 Not only has the Security Council deemed internal conflicts a threat to international peace and security, but also appears to focus on the humanitarian crisis. For example, in 1992, the Security Council responded to the situation in Somalia by unanimously adopting Resolution 746 which stated that the Council was “deeply disturbed by the magnitude of the human suffering caused by the conflict and concerned that the continuation of the situation in Somalia constitutes a threat to international peace and security.” In discussions on the Resolution, the effect of the war on the provision of humanitarian assistance to the starving population appears to have been of primary concern, and the argument that the situation had cross border ramifications was not strong.

Later that year the Council unanimously adopted Resolution 794 which stated that the “magnitude of the human tragedy caused by the conflict in Somalia, further exacerbated by the obstacles being created to the distribution of humanitarian assistance, constitutes a threat to international peace and security.” In response to the actions in Somalia, Secretary-General Boutros-Ghali stated that the Security Council had “established a precedent in the history of the United Nations: it decided for the first time to intervene militarily for strictly humanitarian purposes.”
 Since then other resolutions authorizing the use of force have also referred to humanitarian goals.

3.3.3 The Scope of Security Council power to authorize an intervention

It is unclear the extent to which the Security Council may determine its own mandate
. The scope of what may be deemed a threat to international peace and security appears far broader than initially envisaged and has often been linked to humanitarian needs. The actual cross border implications of some of the crises for which Security Council authorization of force has been given, are not always obvious. As noted by the ICISS report, these resolutions may indicate an emerging rule of customary law that the Security Council can authorize intervention for humanitarian reasons, rather than solely for reasons of international peace and Security.

3.3.4 Implied Security Council Authorisation
There has in recent times been considerable debate concerning implied Security Council authorisation. The US/UK operations in the Iraqi no-fly-zones during the 1990s were justified on the basis of implied authorisation by the Security Council. A number of NATO members claimed the initial use of force by NATO in Kosovo was based on implied Security Council authorisation
 and a similar argument was put forward by the UK, US and Australia in relation to the recent Iraq war.

3.4 Humanitarian intervention without Security Council Authorisation 

3.4.1 Customary international law concepts

The ICJ in the 1986 Nicaragua case rejected the notion of the use of force to ensure the protection of human rights: “[W]here human rights are protected by international conventions, that protection takes the form of such arrangements for monitoring or ensuring the respect for human rights as are provided for in the conventions themselves… In any event… the use of force could not be the appropriate method to monitor or ensure such respect.”
 
The ICJ did however provide that if provision of humanitarian assistance is to escape condemnation as an intervention in the internal affairs of a state, it must be “limited to the purposes hallowed in practice, namely to prevent and alleviate human suffering, and to protect life and health and to ensure respect for the human being without discrimination to all in need” and that it be “linked as closely as possible under the circumstances to the UN Charter in order to further gain legitimacy.”

Some states
 and international lawyers
 have argued that self-defence and Security Council-authorized enforcement under Chapter VII of the UN Charter are not the only legitimate exceptions to the UN Charter’s prohibition on the use of force.  A number have argued for an additional right of humanitarian intervention, claiming state practice represents an emerging customary law exception, which has emerged since the end of the cold war. 

If a right to intervene on humanitarian grounds exists in customary international law (or if it is an emerging norm), it seems from the use of right as a justification of intervention, to be limited to cases where the following conditions apply: 

· there is widespread loss of life or such loss of life appears imminent; 

· the existence of such a situation has been objectively determined (for example, by a resolution of the Security Council); and 

· the Security Council has not explicitly rejected such an intervention.

3.4.2 State practice?

Unauthorised interventions during the cold war
During the cold war period the prominent justifications for unauthorised uses of force were the rescue of nationals and self-defence. Invocation of humanitarian claims in certain episodes might have been appropriate, such as India’s incursion into East Pakistan following the massacres in 1971, Tanzania’s intervention in Idi Amin’s Uganda throughout the 1970s, and Vietnam’s in Pol Pot’s Cambodia in the late 1970s, however intervening states chose to justify interventions on the grounds of self-defence.
Humanitarian intervention was argued by the US in relation to Grenada
 and Panama with minimal support from the international community.  In response to the US action in Panama, 19 states that made statements in the Security Council, 14 condemning the intervention as unlawful on the basis of the peremptory character of international norms related to non-intervention and to the non-use of force.  Canada and the UK spoke in support of the legitimacy of the intervention, but they were imprecise about which elements of the US argument they approved. A subsequent General Assembly resolution voted 75–20–40 to condemn the invasion as a “flagrant violation of international law.” The Soviet Union and its political allies voted in favour of the resolution, as did almost every Latin American country.

Post Cold War unauthorised interventions.
There have been four unauthorised interventions which might be considered examples of humanitarian intervention which have occurred since the end of the cold war.

1. ECOWAS intervention in Liberia in 1990;
2. the establishment and enforcement of no-fly zones in northern Iraq in 1991;

3. ECOWAS intervention in Sierra Leone in 1997; and
4. NATO’s operation in Kosovo and the Federal Republic of Yugoslavia (FRY) in 1999. 

The most recent example of humanitarian intervention, and generally cited to support a customary rule providing for humanitarian intervention is Kosovo. The US and UK used a combination of arguments justifying the intervention, namely implied authorisation by the SC, response to violation of a ceasefire regime and humanitarian necessity. Other members of the force referred solely to implied Security Council authorisation
 while Vietnam, Russia and China rejected the legality of the intervention. 
A resolution to condemn the use of force in Kosovo was proposed in the Security Council, but failed by 3 votes to 12 with Russia, China and Namibia in favour. When the votes were cast on General Assembly Resolution 55/101 (debated during the bombing of Kosovo and calling for respect for the principles of nonintervention), there were 52 opposed. In addition, 33 developing countries either abstained or did not vote at all. The question of the legality of the use of force in Kosovo was referred to ICJ in Legality of the Use of Force cases,
 however these cases remain in the preliminary stage. 
Developing country support has been mixed. There has been considerable support from some individual developing countries and their regional associations for specific humanitarian interventions. These countries include not only the 16 ECOWAS member states, but also a majority of members of the Organization of African Unity (OAU) who called for intervention in Rwanda.

IN contrast, the final communiqué of the Meeting of Ministers for Foreign Affairs and Heads of Delegation of the 113-member Non-Aligned Movement, held in New York, on September 23, 1999, stated, “We reject the so-called ‘right of humanitarian intervention’ which has no legal basis in the UN Charter or in the general principles of international law.” This was echoed in April 2000 by a 133 State consensus Declaration of the South Summit of the Group of 77 Summit in Havana.

It appears international opinion is split on whether countries may proceed with military enforcement only if the Security Council has specifically authorized it
 versus the view that intervention may proceed unless the Security Council specifically votes against it. 

This division of opinion gives little support to a customary norm and the legal status of humanitarian intervention remains contested.
3.5 Other options?

3.5.1 General Assembly endorsed Humanitarian intervention
The General Assembly, while not having the power to authorise an intervention, has some powers relevant to this debate. Article 10 of the Charter gives a general responsibility to the UN General Assembly with regard to any matter within the scope of UN authority.  Article 11 gives the General Assembly a “fallback responsibility” to make recommendations regarding the maintenance of international peace and security. However, under Article 12, it is constrained from making such recommendations (though not specifically from considering the matter) “while the Security Council is exercising in respect of any dispute or situation the functions assigned to it in the present Charter … unless the Security Council so requests.”

As well as the charter based powers, the “Uniting for Peace” resolution of 1950, created Emergency Special Session procedures. This authorized the Assembly to make recommendations on enforcement action when the Security Council was unable to take a decision. This required that an emergency session be convened within 24 hours of the request and action requires a two thirds majority of the General Assembly. The recommendation by the GA of the establishment of peacekeeping forces in the Middle East was upheld by the ICJ in the Certain Expenses case
however this was not a an enforcement  force and since this time only the Security Council has established such forces. The difficulty is that there must have been no majority decision on the issue in the Security Council and no veto imposed by a permanent member of the Security Council.
As noted in the ICISS report “even in the absence of Security Council endorsement and with the General Assembly’s power only recommendatory, an intervention which took place with the backing of a two-thirds vote in the General Assembly would clearly have powerful moral and political support.”
 
3.5.2 Regional

Regional organisations are empowered under Article 53 of the Charter to enforce Security Council measures, however they lack independent authority to do so because “no enforcement action shall be taken under regional arrangements or by regional agencies without the authorization of the Security Council.”

Regardless regional organisations have a critical role in ensuring collective peace and security. Regional organisations can play a crucial political role in preventing conflict. Further, Collective Self Defence arguments have more strength in a regional context, as may moral arguments.  The African Union (AU) Constitutive Act (former OAU) calls for intervention to prevent the commission of war crimes, genocide and crimes against humanity.
 The legal value of this provision is as yet untested.

3.5.3 Intervention under other conventions?
When the rules prohibiting use of force were enunciated in the UN Charter, human rights, although mentioned in the preamble to the Charter, had not become part of the international legal system in any meaningful way. The Universal Declaration of Human Rights was only finalised in 1949 and was a largely aspirational document. The subsequent International Covenant on Civil and Political Rights (ICCPR) and International Covenant on Economic Social and Cultural Rights (ICESCR) gave greater weight to notions of human rights, but they remained without any real sanctions. 

The four Geneva Conventions of 1949 and the two Additional Protocols of 1977 impose obligations on warring parties. The 1949 conventions are specific to international conflicts between states. The Second Additional Protocol to the Geneva Conventions covers internal conflicts, however this has been ratified by only 156 states. The Conventions do not provide an independent foundation for intervention – responses must be undertaken within the context of the UN Charter. Article 89 of Additional Protocol I is clear: “In situations of serious violations of the Conventions or of this Protocol, the High Contacting Parties undertake to act, jointly or individually, in cooperation with the UN and in conformity with the UN Charter.”

Article 1 of the 1948 Genocide Convention specifically requires states to “prevent and punish” the crime of Genocide. This convention is considered customary international law and binding on all states.
 However the Convention does not provide for armed intervention. Article 8 refers to calling on the competent organs of the UN to take such action under the Charter as they consider appropriate. It is unclear from the text what measures states may take where the UN organs fail to act.
 The Genocide Convention is a later more specific convention with largely the same parties, however Article 103 of the UN Charter, gives primacy to Charter obligations in the event of a conflict with other legal obligations.

4. 
The humanitarian intervention debate 
4.1 Need there be a conflict?

4.1.1 Prevention

The ICISS Report notes that “Prevention is the single most important dimension of the responsibility to protect: prevention options should always be exhausted before intervention is contemplated, and more commitment and resources must be devoted to it.”

The ICISS Report suggests:

· early warning and analysis;

· root cause prevention efforts (utilising political, legal, economic and military tools); and

· direct prevention efforts.

4.1.2 Peaceful options for enforcing international humanitarian standards

The ICISS report recommends a number of “Measures short of military action.” The UN Charter provides specifically for settlement of disputes by peaceful means:

a) political pressure from the Security Council, General Assembly, regional organisations and individual member states

b) non-military measures authorised by the Security Council under Article 41


…complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations.
c) Smart Sanctions

‘Smart sanctions’ include targeted financial measures, and transparent implementation guidelines and monitoring procedures.
 For example in Liberia the sanctions regime has become ‘smarter’ over time. It began in 1992 with a blanket arms embargo under SC Resolution 788; evolved to targeted sanctions in SC Resolution 1478 of 2003, restricting travel of certain government officials, freezing foreign bank accounts, targeting timber trade being used to fund conflict.
 

d) Arms Embargoes, for example Resolution 713 concerning Yugoslavia; Resolution 733 concerning Somalia; also imposed in Rwanda, Uganda and Sierra Leone.
e) Use of force to implement sanctions (Article 41 ½  measures), as used in Iraq and also against Bosnian Serbs.
4.1.3 Use of Force with Security Council Authorisation
Clearly the preferred option is to adopt measures pursuant to Security Council authorisation. The Security Council needs to determine that the specific humanitarian crises a threat to international peace and security and to subsequently authorise the intervention. 

A clear agreement by states on when the international community has a responsibility to act would be a step towards this. The ICISS report outlines a number of useful suggested criteria for a “just cause threshold”, “precautionary principles”, “appropriate authority” and “operational principles”.

The threat of or use of the veto has often prevented Security Council Authorisation. While reform of the Security Council and the veto might be desirable it cannot be relied upon. The ICISS report suggests that the permanent five adopt a “Code of conduct” regarding the use of the veto with respect to significant humanitarian crises.
 
It is also important to address reasons why the Security Council might not authorise force when necessary.
 These include insufficient credible evidence of a genuine humanitarian crises; lack of political will; domestic political considerations; and concern regarding funding and manpower for a given mission.
4.2 When the rules don’t work - Conflicting principles
4.2.1 State Sovereignty 

Art 2(1) of the UN Charter provides that the UN is “based on the principle of the Sovereign Equality of all its Members.” Sovereignty “denotes the competence, independence, and legal equality of states”
 and is considered necessary to protect weaker states against the strong, particularly from imperialistic policies. It is from this principle that non-intervention is derived.
However, Sovereignty has limits under customary and treaty law obligations, under the UN Charter. The UN Charter which provides for sovereign equality also provides for human rights obligation and some key questions need to be addressed. Sovereignty should not be used as a shield to permit gross violations of human rights and genocide. 

· What are the repercussions of ignoring state sovereignty?

· Will ignoring sovereignty will lead to anarchy?

· Will states agree to interference in their domestic affairs?

· What gives another state the right to decide what should be the domestic practice of another state? 
· Under what circumstances can or should state sovereignty be ignored?

· What should be done when Governments do not exercise authority over the populace (are unable to), may be illegal regimes, or there may be no functioning government?

· Often the states which wish to intervene on so called humanitarian grounds have less than perfect human rights records themselves. So what is the limit? Should states be permitted to intervene in another state’s internal affairs on the belief that Asylum Seeker policies do not comply with the refugee convention, for example?

· Will intervention without Security Council Authorisation threaten the international rule of law?
· Intervention without authorisation may be of dubious legitimacy and previous so called humanitarian interventions have been criticised as politically motivated.

· Law is a useful tool for protecting human rights and ensuring peace and security and should be disregarded. 

· Without the legitimacy of law this creates a system placed purely on power politics. If states cannot rely on respect for the rule of law then only arms will keep them safe, escalating the potential for conflict and threatening international peace and security.

· If the Security council is held hostage to the politics of the major powers, as it was in Rwanda, is. there any other choice?

· Will intervention without Security Council Authorisation threaten international peace and security?

· Overall peace and security are best ensured through unwavering adherence to the principles of state sovereignty and non-intervention. Attempts to promote justice beyond borders undermine interstate order and increase the likelihood of interstate war. or

· Can sustainable peace and security cannot exist in a world where genocidal regimes are allowed to pursue their strategies with impunity. 

· Does military intervention inevitably do more harm than good? 
· Is greater human suffering inevitable from more wars?
· Who decides when an intervention is appropriate and based on what guidelines?
· Is it possible to identify urgent need based on a universal standard of gravity of nature and scale of abuse?

· How can the international community prevent misuse of such a principle?

· How can the international community ensure legitimacy and support for such actions?

· What minimum level of international support and how demonstrated?

· How to ensure no political motivation for intervention?

· How to ensure the manner of the intervention is proportional, effective and sustainable?

4.3 Changing the law?

4.3.1 Why change?

As the ICISS report demonstrates, there is substantial latitude within existing international law for prevention of humanitarian catastrophes; the problem is more political will than poor law.

If, however, states are not happy with international law regarding humanitarian intervention it would be preferable to change the law, rather than act in breach of the law.  States may also be seeking codification of generally understood principles to prevent their misuse. The difficulty then becomes determining what the law should be, how the changes should be sought and whether international support can be mustered for such changes. 
4.3.2 If so, what content?

Former foreign Secretary Robin Cook suggested some “rules of the road” for humanitarian intervention:

1. any intervention is by definition a failure of prevention. Force should always be the last resort; 

2. the immediate responsibility for halting violence rests with the state in which it occurs; 

3. when faced with an overwhelming humanitarian catastrophe and a government that has demonstrated itself unwilling or unable to halt or prevent it, the international community should act; and

4. any use of force in this context should be collective, proportionate, likely to achieve its objective, and carried out in accordance with international law.

The ICISS report outlines some similar road rules, in particular focussing on action in the event of Security Council inaction
. Specifically:
I. consideration of the matter by the General Assembly in Emergency Special Session under the “Uniting for Peace” procedure; and

II. action within area of jurisdiction by regional or sub-regional organizations under Chapter VIII of the Charter, subject to their seeking subsequent authorization from the Security Council.

5. Conclusions – Adequacy of rules
The experience of the last decade indicates that the international community as a whole will not explicitly sanction humanitarian intervention without Security Council authorization. Nonetheless, where an intervention appears morally justified, and has not been voted against in the Security Council, states are less likely to condemn it. 
The suggestion in the ICISS report of changing the focus from a right to intervene to a responsibility to protect is a key step for the international community, however states are not always keen to undertake new obligations. For any form of humanitarian intervention to work states need to feel confident that their sovereignty is protected and that the actions are legitimate. Any rules would need to address the crucial issues of misuse of humanitarian intervention and a focus on procedural requirements would appear consistent with international responses to the use of force. 
The genocide in Rwanda and the massacre of Srebrenica remain etched in the mind of the international community. The UN’s own independent inquiry into Rwanda stated that “there was a persistent lack of political will by member states to act, or to act with enough assertiveness.” Preventing future Rwandas is possible but the greatest stumbling block is not the law, but political will.
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� The term has been used in reference to an intervention with the consent of the State. For example in 1991 the General Assembly passed Resolution 46/182 on humanitarian intervention.  The resolution provides that “the sovereignty, territorial integrity and national unity of states must be fully respected in accordance with the Charter of the UN. In this context, humanitarian assistance should be provided with the consent of the affected country and in principle on the basis of an appeal by the affected country.” Where intervention has the consent of the State it will not be an unlawful use of force so this type of intervention will not be covered in this paper.


� Note that sometimes use of force to protect a State’s nationals in another State has also been termed humanitarian intervention, but this is more appropriately seen as an extension of principles of self defence: Fernando Teson Humanitarian Intervention: An Inquiry into Law and Morality, Transnational Publishers, New York (2nd Ed) 1996, 6, quoting Jhabvala “Unilateral Humanitarian Intervention and International Law” 21 Indian J Intl Law 208 210-212 (1981). 


� Teson ibid, 5 Roberts takes a slightly more narrow view, referring to “coercive action by one or more states involving the use of armed force in another state without the consent of its authorities, and with the purpose of preventing widespread suffering or death among the inhabitants” Adam Roberts, Oxford University Professor, fn 3 of Shashi Tharoor and Sam Daws ”Humanitarian Intervention: Getting Past the Reefs” 18 WPJ 21  (2001). For simplicity I will use the first definition, linking solely to right, on the understanding that the moral and legal validity of an action will vary depending on which rights are in question, along with a variety of other factors. 


� It is important that humanitarian intervention not be confused with humanitarian assistance in the form of aid etc. Some humanitarian organizations prefer that the term humanitarian intervention not be used in this context, for valid reasons. ICISS, “The Responsibility to Protect” Report of the International Commission on Intervention and State Sovereignty, Published by the International Development Research Centre, Ottawa, 2001 (hereafter “ICISS Report”) para 1.2 http://www.dfait-maeci.gc.ca/iciss-ciise/report2-en.asp, Part 1 Research Essays, p15 For purposes of simplicity the above definition will be used. 


� US arguments that supporting the Contras in Nicaragua was a form of humanitarian intervention were dismissed by the International Court of Justice (ICJ) in Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v United States) (Merits)27 June 1986 (“Nicaragua”) para 243


� Kofi Annan, 1999, as quoted in ICISS report p VII


� http://www.dfait-maeci.gc.ca/iciss-ciise/report2-en.asp


� This is implicit in the relationship between Articles 39, 41 and 42


� Nicaragua, above n 6, 190


� Article 53 of the Vienna Convention


� Narrow view by UK in Corfu Channel 9th April 1949, US re Entebbe incident in 1976, rescue operation of hijacked air craft in Uganda (although was not primary argument for legality of actions), USA has put forward both narrow and broad view, Largely rejected by security council. For a brief discussion of this debate see Christine Gray, International Law and the Use of Force, Oxford University Press, Oxford, 2000 p24-26 


� The ICJ construed 2(4) as blanket condemnation of intervention regardless of reasoning: Nicaragua above n3, para 202


� Article 51 cannot cover internal armed attacks as there has been no breach of 2(4) and internal conflicts are the concern of a state alone. There difficulty may be determining whether a conflict is internal or international, such as in Vietnam.


� Nicaragua, above n3, para 195.  Something less than an armed attack, although amounting to a use of force will not give rise to a right of self defense. 


� Oil Platforms case (Islamic Republic of Iran v USA (merits) 6th November, 2003)


� Nicaragua ibid, para 176 “self defence would warrant only measures which are proportional to the armed attack and necessary not respond to it, a rule well established in customary international law”; Iranian Oil Platforms, ibid, paras 65-72


� Oil Platforms, ibid; Nicaragua, ibid; Israel re PLO; USSR/Warsaw pact countries/ Czechoslovakia; Suez Canal case


� Belgium’s Intervention in the Congo, 1960; France and Belgium’s Intervention in Shaba Province, 1978; Tehran Hostages Case May 24th, 1980


� Eg Tanzania’s intervention in Uganda


� USSR’s intervention into Czechoslovakia in 1968, Egypt’s intervention in Suez Canal, Nicaragua above n 3


� Gray , above n12, p112


� measures would be inadequate or have proven to be inadequate


� Korea, (USSR had walked out), the veto was used 279  time between 1945 and 1985


� Gray, above n12, p153, citing UN Blue Book Series, Vol IX The UN and the Iraq/ Kuwait Conflict 1990-1996; mention by G Bush Snr, March 6th, 1991 


� See further the work of Bowett, Dinstein 


� The Security Council has authorised action in Somalia (1992) and Yugoslavia (1992), Haiti (1994), Rwanda (1994), the Great Lakes (1996), Albania (1997), the Central African Republic (1997), Sierra Leone (1997), Kosovo (1999) and East Timor (2000), and while some of these had international elements, the majority were internal conflicts. Some of these operations had the consent of the relevant State/s, although this consent included consent by ousted governments, such as in Haiti.


� 3rd December, 1992


� Resolution 929 (1994) on June 22, 1994 concerning Rwanda 


� Raised by Libya in Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v United Kingdom) (1992-2003) (“Lockerbye”) but never fully addressed


� ICISS 6.17


� Eg France, Netherlands


� US: � HYPERLINK "http://www.whitehouse.gov/news/releases/2002/10/20021002-2.html" ��http://www.whitehouse.gov/news/releases/2002/10/20021002-2.html�; UK


� HYPERLINK "http://www.number-10.gov.uk/output/Page3287.asp" ��http://www.number-10.gov.uk/output/Page3287.asp� ; Australia � HYPERLINK "http://www.pm.gov.au/iraq/displayNewsContent.cfm?refx=96" ��http://www.pm.gov.au/iraq/displayNewsContent.cfm?refx=96� 


� P243


� Nicaragua, above n3 267-268


� Eg the UK regarding Kosovo


� eg teson, p5, 148; Reisman “Humanitaran Intervention and Fledgling Democracies” 18 Fordham Intl Law Jnl 794 (1995); Lillich “humanitarian intervention: A reply to ian Browlnie and a Plea for Constructive Alternatives”


� The US argued humanitarian need as justification of the use of force in Grenada in 1983, however the humanitarian argument attracted no supporters other than the intervening states themselves. The US later vetoed a resolution condemning the intervention, supported by two NATO allies, France and the Netherlands.


� Netherlands, France


� Yugoslavia brought actions before the ICJ against each of the NATO member States


� Russia, China


� ICJ reports (1962) 151


� ICISS report, above n1 para 6.30


� Art 4(h)


� ICJ in Genocide Reservations opinion; Barcelona Traction; UN Secretary General as endorsed by the Security Council; ICTR Akeyesu, ICTY in Kristic [get references];


� Note that the Prohibition on genocide and the prohibition on the use of force are both considered jus cogens which overrides treaty obligations, however how two jus cogens norms interact is a matter or debate.


� Note also that the prohibition on genocide and the prohibition on the use of force are both considered jus cogens. Jus cogens norms override treaty obligations, however how such norms interact is a matter or debate.


� ICISS pxi


� ICISS, above n 1: see part 3 p19 et seq.


� Can include Non-State Actors – no limitation as to who sanctions can be implemented against eg Khmer Rouge, failure to carry obligations under Paris Peace Agreement; UNITA in Angola, for refusal to comply with the peace agreement and SC Resolution; Bosnian Serbs for failure to comply with peace settlement; Taliban – for failure to surrender Osama to country where he could be tried; Rwanda/Sierra Leone – blanket prohibitions on arms have been modified to allow arms to legitimate government forces only


� � HYPERLINK "http://www.smartsanctions.ch/" ��http://www.smartsanctions.ch/�


� http://www.un.org/News/ossg/liberia.htm


� “The idea essentially is that a permanent member, in matters where its vital national interests were not claimed to be involved, would not use its veto to obstruct the passage of what would otherwise be a majority resolution.” ICISS 6.21


� See for example ICISS 6.13 


� P6 ICISS supplement


� Speech by former Foreign Secretary Robin Cook in the Foreign and Commonwealth Office, London, Wednesday 28 March 2001 � HYPERLINK "http://www.fco.gov.uk/Files/KFile/HRPD_01_annex2.txt" ��http://www.fco.gov.uk/Files/KFile/HRPD_01_annex2.txt�


� ICISS report synopsis p xiii
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