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NOTE

This report is concerned solely with procedural issues and does not discuss, examine, or comment on the veracity or otherwise of any allegation made by the UN Panel against any company. Its objective is to assist the UK in following up on the allegations made by the UN Panel, and ensure that matters are resolved in as timely and effective manner as possible.
EXECUTIVE SUMMARY
1. In countries beset by conflict, natural resources become more than commodities. Control brings power: power to buy arms, to buy favours, and power during negotiations.  Increasing attention is being focussed on the role of multinational companies operating in conflict areas.  In such states, governance is weak or non-existent, and multinational companies operate in a legal and regulatory vacuum.  Nowhere is this more evident than in the Democratic Republic of Congo (DRC). 
2. A three-year investigation by a UN Panel of Experts found that sophisticated, high‑level political, military and business networks were using the DRC’s natural resources to enrich individuals and to fund the war effort of the various factions in the conflict. In their third report, the UN Panel published an Annex
 listing eighty-five companies which it considered to be in breach of the OECD Guidelines for Multinational Enterprises (‘the Guidelines’). The Guidelines are a set of recommendations adopted by governments and addressed to multinational enterprises governing their conduct. Their implementation is overseen in each signatory country by a National Conduct Point (NCP) who has the authority to receive complaints and to issue statements as to whether there have been breaches in specific instances.
3. A total of eighteen British or British-based companies were included in the UN Panel’s annex or referred to in other parts of the report. The UN Panel concluded that certain business activities, directly or indirectly, deliberately or though negligence, contributed to the perpetuation of the conflict and human rights abuses.   Some of the companies in the report were accused of directly entering into business relationships with the various armed groups by engaging in activities such as trading minerals and supplying arms.  Others were accused of profiteering from the war by securing lucrative concessions and contracts with little or no benefit to the Congolese people.  Companies strongly contested these allegations, and the UN Panel issued a further report which sought to clarify matters.
4. Following on from this, the UN Security Council recommended in a resolution that States should ‘conduct their own investigations as appropriate through judicial means, in order to clarify credibly the findings of the Panel’.
  Following the publication of its last report, the UN Panel also forwarded to various NCPs dossiers of information concerning companies which, in their view, required further investigation.  Progress in the UK has been slow.
5. This report assesses the success of the application of the Guidelines to the DRC.  It is based on interviews with NCPs, a number of the companies concerned, legal experts and NGOs, and builds on previous reports of the APPG (in particular ‘Cursed by Riches’ 2002),.  The report makes recommendations to the UK Government, the OECD, the UN and the DRC on how to take the process forward.

6. The main findings are:

· The absence of a complainant in the UK NCP procedure is compromising the integrity and impartiality of the process. The UK should follow the example of other OECD states and admit NGOs into the process.

· If the UK NCP limits its investigations to the four cases forwarded to it by the UN Panel, it risks overlooking a number of grave charges against other companies.  It also risks leaving ambiguity for the remaining companies named by the UN Panel as to whether the OECD formally accepts the UN’s determinations of their conduct.

· The Statements issued by the UK NCP must be more detailed and must contain concrete recommendations for future conduct, otherwise NCPs risk undermining the utility of the Guidelines in conflict situations.

· The large number and complexity of the cases in question are beyond the capacity of any single official to handle alone: a senior civil servant should be appointed to oversee the examination of the DRC cases and to ensure that the NCP is provided with the necessary human and physical resources to examine the cases expeditiously. The Department for International Development and the Foreign and Commonwealth Office should be closely involved with the NCP and should share the obligation to ensure the satisfactory resolution of the cases.
· More international attention should be focussed on how to take the process forward. States should discuss in more detail ideas for the establishment of a permanent UN body to monitor the role of business in conflict.  

RECOMMENDATIONS                          

To the British Government

· Complainants to be admitted into the NCP process  

· Greater human and material resources for the NCP. Cases should be examined within an agreed time frame 
· Greater formalised involvement of the Department for International Development and the Foreign and Commonwealth Office
· Clear recommendations to be given by the NCP to companies  

· Criminal investigations into any companies who may have committed illegal acts
· Possible Select Committee scrutiny of the NCP Process 

· Participation in the creation of a Handbook of for companies operating in conflict zones
· Priority given by the international community, including the DRC, to discussing ways of improving regulation of business in conflict, possibly by the establishment of a permanent UN body
To the OECD Investment Committee and OECD governments on improving the OECD Guidelines:

· Greater investigative powers and resources for NCPs

· Guarantee the impartiality of NCPs
· Elaboration of the human rights provision in the Guidelines 
· Guidelines to apply to both trade, and to investment
To members of the DRC Government and Parliament: 
· Suggest directly to the governments of companies named in the UN Panel report to follow-up on the allegations
· Play more active role with the Extractive Industries Transparency Initiative (EITI).  A senior figure from the DRC to consider attending the EITI conference on 17th March in London, and meeting with members of the APPG
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1. INTRODUCTION

1. In countries beset by conflict, the stakes are raised: natural resources become more than a commodity, they can become power; power to buy arms; power to buy favours; control of a resource rich area gives power during negotiations. Increasing attention is being focussed on the role of multinational companies operating in areas where there is conflict.
  In such states, governance is weak or non-existent, and multinational companies operate in a legal and regulatory vacuum.  The OECD Guidelines for Multinational Enterprises (‘the Guidelines’) are generally accepted as one of the best mechanisms to fill this gap.
2. The Chancellor, Gordon Brown MP, recently said: 

‘Where multinationals are unaccountable across boundaries - and sometimes appear more powerful than the developing countries in which they operate - businesses and government must do more to restore the right balance, increase stakeholder awareness and achieve cross border accountability…. I urge more companies to follow the principles of good corporate practice laid out in the OECD's guidelines for multinational enterprises.’

3. The Guidelines are a set of recommendations adopted by governments and addressed to multinational enterprises governing their conduct. Their implementation is overseen in each signatory country by a National Conduct Point (NCP) who has the authority to receive complaints and to issue statements as to whether there have been breaches in specific instances. Most recently, the Guidelines have been applied to corporate conduct during the civil war in the Democratic Republic of Congo (‘DRC’).
4. This report assesses the success of the application of the Guidelines to the DRC.  It is based on interviews with National Contact Points, a number of the companies concerned, legal experts and Non governmental organisations (‘NGOs’),
 and also builds on previous reports of the APPG.
  The report makes recommendations to the UK Government, the OECD, the UN and the DRC government and Parliament on how to take the process forward.

Context
5. During the second war in the DRC (1998-2003), Rwanda, Uganda and their proxies each controlled approximately one-third of the country.  The remainder was controlled by the Government of Laurent Kabila,
 with the support of Zimbabwe, Namibia and Angola.  Whilst the conflict had its origins in the complex geo-politics of the Great Lakes region, it soon took on a significant economic dimension.  The various parties began to use the natural resources under their control (such as gold, diamonds and coltan). In turn, multinational corporations were accused of helping to perpetuate the conflict and of profiteering from it.  

6. In response, the United Nations Security Council appointed the Panel of Experts on the Illegal Exploitation of Natural Resources and Other Forms of Wealth of the Democratic Republic of the Congo (the ‘UN Panel’) to investigate.  In a series of reports, the UN Panel documented the cycle of resource-driven conflict that had taken hold of the DRC.  The UN Panel’s three-year investigation found that sophisticated, high‑level political, military and business networks were using the country’s natural resources to enrich individuals and to fund the war effort of the various factions in the conflict.

7. In their third report, the UN Panel published an annex
 listing eighty-five companies which it considered to be in breach of the OECD Guidelines. A total of eighteen British or British-based companies were included in this annex or referred to in other parts of the report. The UN Panel concluded that certain business activities, directly or indirectly, deliberately or though negligence, contributed to the perpetuation of the conflict and human rights abuses.   Some of the companies in the report were accused of directly entering into business relationships with the various armed groups by engaging in activities such as trading minerals and supplying arms.  Others were accused of profiteering from the war by securing lucrative concessions and contracts with little or no benefit to the Congolese people.  This annex created controversy: many companies claimed that their inclusion on the list was unwarranted. They claimed that they neither understood the case against them nor were given the opportunity to comment on the allegations prior to the publication of the third report. The UN Panel was asked to provide the companies with a right of reply, and it was asked to verify its findings or to clear the parties named in the annex.  

8. The UN Panel’s final report was presented to the Security Council in October 2003. It listed five categories: resolved; provisional resolution; referred to NCPs for updating or further investigation; referred to governments for further investigation; did not react the Panel’s report. The vast majority of companies were placed in Category I (‘resolved’), with the enigmatic caveat: ‘[i]t should be stressed that resolution should not be seen as invalidating the Panel’s earlier findings with regard to the activities of these actors.’
 

9. Following the publication of the Panel’s reports, two Security Council Resolutions and one Presidential statement were issued.
  In Security Council Resolution 1457 of 24 January 2003, all States were urged ‘to conduct their own investigations as appropriate through judicial means, in order to clarify credibly the findings of the Panel’. Dossiers on eleven companies were sent by the UN Panel to NCPs in Belgium, the UK and Germany for further investigation or monitoring.  
10. An international coalition of NGOs have filed, or are in the process of filing, complaints with NCPs against seven companies in Canada, Belgium, Germany, the Netherlands, and the USA.  These NGOs have argued that questions concerning the conduct of companies appearing in both the resolved and unresolved categories remain publicly unanswered. Complaints against two German firms have been filed in Germany by an Austrian company.

11. Following the publication of detailed analysis of the allegations raised by the UN Panel and other organisations,
 Rights and Accountability in Development (RAID) has filed complaints in the UK against six companies.
 Progress of these cases through the UK NCP mechanism has been slow and Parliamentarians have tabled numerous Parliamentary questions in an effort to understand more about the progression of the cases.
 To date, the UK NCP has issued two public statements, the first relating to allegations against De Beers, the second concerning the company Avient Ltd.  

2.  THE OECD GUIDELINES FOR MULTINATIONAL ENTERPRISES

12. The Guidelines are a series of recommendations jointly addressed by Governments to ‘multi-national enterprises’
 operating in or from OECD countries. They consist of a set of voluntary principles and standards for responsible business conduct.
  By adhering to the Guidelines, governments signal their commitment to ensure that companies operating from their territories apply them in their operations.  The Guidelines have a high degree of legitimacy and represent shared expectations for business conduct.
  

13. Among the plethora of voluntary guidelines for multinational enterprises that have been created,
 the Guidelines are unique in that they apply to all companies who operate from or in OECD countries, and bind their subsidiary companies, regardless of whether they operate in an OECD country or not.  They are also the only international corporate accountability instrument which has adopted a complaints procedure which is capable of issuing guidance as to implementation in specific cases. The Guidelines cannot be described as ‘global’ because they do not apply to the multinationals of non-adhering states, including those operating out of a number of large economies such as China, Malaysia, Russia and India. However, taken together, the thirty countries of the OECD and eight non-members
 that adhere to the Guidelines are a major source of foreign direct investment, and home to the majority of privately-owned multinational companies, including major extractive industries.  

14. The task of promoting and implementing the Guidelines is the responsibility of the National Contact Points (NCPs) located within government ministries in each OECD state. OECD governments are required to examine all allegations of company misconduct and NCPs are obliged to implement the Guidelines in ‘specific instances’ whenever they receive complaints from trade unions, NGOs or other interested groups.
 On receipt of a complaint, it is expected that an NCP will consult with business, employee representatives, NGOs, experts and NCPs from other countries. Furthermore, the NCP might seek the guidance of the Investment Committee, the body whose responsibility it is, amongst other things, to clarify and interpret the Guidelines.
 

15. The NCP can offer conciliation and mediation to deal with the issue provided all parties are in agreement.  Where there is a failure to reach an agreement the NCP releases a statement and makes recommendations on the implementation of the Guidelines in relation to the facts of the case in question. The NCP includes information on all ‘specific instances’ examined in its annual reports to the Investment Committee. However, the official OECD 2004 annual report table begins with the caveat ‘the NCP might consider that it is not in the interests of effective implementation of the Guidelines to publish information about the case’, and pursuant to that caveat, the APPG was informed that with regards to the UK, nine instances were not published in the 2004 table. 
16. It is a matter for each State to decide precisely where in government to locate the NCPs. However, the OECD Procedural Guidance on the Guidelines suggests that senior government officials be appointed to the post or that it should be comprised of a government office headed by a senior official.
  In the UK, the NCP is based in the Europe and World Trade Directorate of the Department of Trade and Industry.  The UK NCP liaises with other government departments, although they are not formally part of the NCP mechanism. Other NCPs consult more widely and on a formal basis. Six NCPs are based across multiple government departments.
 Nine NCPs follow the cooperative approach, with institutionalised business and labour involvement.
 Two NCPs – Chile and Finland – go a step further and have standing NGO representation. Some NCPs, even though based in a single department, have established official arrangements for consultation: in Austria, an advisory multi-stakeholder group has been established to assist the work of the NCP.
3. THE PROGRESS OF THE DRC CASES 
17. Progress on the DRC cases has been slow.  This has been due to a variety of reasons, not least because the UN Panel was disbanded by the Security Council after the publication of its last report and thus, despite Security Council resolutions calling for further investigations at a national level, the NCPs were deprived of their principal interlocutor.  This section of the report describes the reactions of NCPs, of some of the Companies named at any point by the UN Panel, and of NGOs to the process so far.  It addresses the UN Panel, the subsequent NCP process in the UK, and the OECD Guidelines process in general. 
Assessments of the UN Panel

National Contact Points’ assessment of the UN Panel 

18. NCPs generally welcomed the UN Panel reports and the UN initiative to explore the issue of the illegal exploitation in DRC.  However the manner in which the UN Panel raised specific cases of breaches of the OECD guidelines was commonly perceived as being unsatisfactory.  

19. NCPs stated that the UN Panel’s reports failed to cite the sections of the Guidelines which had been potentially breached and failed to provide detailed information in their reports, or elsewhere, to substantiate the allegations levelled at the companies.  

20. NCPs believed that the UN Panel failed to respect the requirement of confidentiality by publicly listing the accused companies before an investigation under the specific instance mechanism had been undertaken.  The NCPs stated that unlike the UN Panel they strove to operate in closed session in order to create a secure environment in which to deliberate issues.

21. The UN Panel did not put its allegations to the various companies prior to the publication of the third report in October 2002.  This was felt by the NCPs to be a breach of the principle of natural justice. Companies which had been wrongly accused should have been given the opportunity to clear their names before publication.  To a degree, this was remedied by the UN Panel publishing replies from the companies in full before completing its final report.

22. Once the third and fourth Panel reports had been published, NCPs stated that they found it difficult to obtain information from the Panel.  Whatever information eventually came through could not be discussed with the members of the Panel since it was disbanded immediately after the publication of its last report.  

23. Some NCPs also stated that the UN Panel created false expectations within civil society since they seemed to suggest that the formal powers of the NCPs are much greater than is actually the case.

Companies’ assessment of the UN Panel

24. The overwhelming majority of companies stated that UN Panel report allegations had caused reputational damage to their businesses as a result of adverse media interest following the publication of the allegations. It was damaging both for the shareholders and demoralising for staff when their company was accused. In most cases however, the negative impact was stated to have been relatively short-term given these cases were eventually identified as ‘resolved’ by the UN Panel. For a minority of companies whose cases were left unresolved by the UN Panel the impact appears to have been more serious. One company reported the value of the reputational damage as running into ‘millions’ in terms of lost commercial ventures and the effect of having its bank accounts closed down immediately. 

25. There was universal disquiet amongst companies about the way in which the UN Panel process had been conducted. In the words of one commentator, the UN Panel’s report had been ‘woefully inadequate’. The major source of concern was that the allegations made were unsubstantiated and ‘opaque’. Further, the companies felt that they should have been afforded a right to reply prior to publication of the allegations. It was felt that not being given the chance to defend their case had breached important principles of due process and natural justice.  In addition, some companies took the view that the certain UN Panel members started from the assumption that any company operating in the Congo must, by virtue of that very fact, be in breach of the OECD Guidelines. Companies also questioned whether the UN Panel had the requisite mandate to examine the implementation of the OECD guidelines.

26. There was also widespread dissatisfaction with the way in which the UN Panel responded to companies’ efforts to clear their names once the allegations had been made. In many cases it reportedly took many months and much expense on the companies’ part to receive a fuller briefing from the Panel as to the detail of the allegations and to achieve resolution on their cases. A common complaint was that it was extremely difficult to interact with the Panel (one commentator likened it to talking to a ‘brick wall’) and that there was a lack of transparency in the UN Panel’s dealings. 

27. In a minority of cases, closure was never established as certain cases were marked ‘unresolved’ by the UN Panel and were referred to the national NCPs for further investigation. These companies felt aggrieved that the allegations against them had remained open for so long and felt that the Panel had failed to provide them with their ‘day in court’. 

28. Finally, many companies stated that the UN Panel had failed in the very task it set out to achieve, namely the identification of the companies at fault. Many companies interviewed alleged that it was common knowledge that many of the companies who were seriously in breach of the Guidelines had ‘got away with it’ by being identified as ‘resolved’ by the UN Panel. 

NGOs’ assessment of the UN Panel

29. NGOs recognised a need to safeguard the rights of companies so that responsible companies could be distinguished from the culpable. However, in their view, it was equally important to declare instances of misconduct in order to uphold the rights of the Congolese people. In this respect, NGOs strongly endorsed the lead the UN Panel had taken in examining the role of companies in the DRC conflict. It had also served to put the OECD Guidelines on the map. 

30. NGOs interviewed held the view that whilst it was appropriate for the UN Panel to raise concerns over alleged violations of the Guidelines, it remains the responsibility of NCPs to implement the Guidelines and to examine alleged breaches in order to declare compliance or non-compliance.

31. NGOs highlighted the fact that, while the UN Panel had not always acted with due process and had provided little information on the activities of certain companies listed in its annexes, in the case of others it had substantiated its allegations over the course of seven detailed reports – a fact they felt tended to be lost in the criticism of the Panel’s work. 

32. NGOs drew attention to the fact that dossiers on eleven companies had been forwarded to NCPs. When NCPs were proactive in seeking further information, as in the UK, the UN had provided additional material from the Panel’s archive. Moreover, confidential information contained in the UN Panel’s archive was accessible to those governments who took the initiative to send law enforcement officials to examine it. Overall, NGOs maintained that the UN Panel’s failings should not be used to obscure the fact that there was substance behind certain of its allegations.

33. NGOs made clear that the UN Panel should not be considered in isolation from the Member States of the Security Council. They stressed that the final Security Council resolution (to ‘update the Panel’s findings, and/or clear parties named in the Panel’s previous reports, with a view to adjusting accordingly the lists attached to these reports’) was an initiative from governments, acting through the Security Council, and possibly in response to pressure from companies.  This Resolution was of concern to NGOs because they felt that the final UN Panel’s report should have publicly examined why a company’s case was considered resolved or unresolved, instead of simply re-categorising companies without explanation. 

34. NGOs criticised the fact that the final UN Panel report listed the majority of companies in the resolved category, even though, according to the NGOs, in some cases prima facie issues of misconduct had been identified in the Panel’s earlier reports. NGOs interviewed felt that governments had manipulated the Panel process to ensure that key companies were placed in the resolved category: hence the Panel’s insistence to the last that ‘resolution should not be seen as invalidating the Panel’s earlier findings with regard to the activities of these actors.’

UK Government follow-up

The companies’ assessment of UK Government follow- up
35. In the initial stages following publication of the allegations, the companies interviewed were mainly focussed on securing a resolution of their case through the UN Panel, and so the UK government and NCP were peripheral to that process. At that stage, interaction with government was largely limited to efforts to find out more from government about the precise scope of the allegations against them. Companies commonly contacted the Foreign and Commonwealth Office and the Department of Trade and Industry. 

36. For the minority of companies whose cases were marked as ‘unresolved’ and handed over to the national NCPs for further investigation, the interaction with the UK government and the UK NCP was more substantial. One company in this situation complained that it had had to submit to the process twice over: dealing first with the UN Panel and then with the NCP. This company felt that it had effectively had to start afresh with the UK NCP which was not ‘in the loop’ about the process the company had already undergone with the UN Panel. However this company stated that nonetheless the discussions with the UK government had been ‘helpful’. This was echoed by another company in a similar situation which stated that discussions with the NCP had concluded positively in that a statement about the company’s case had been issued.

37. Although companies were largely satisfied with the interaction they had with government departments about the Panel allegations, it was pointed out by some companies that the impetus for dialogue with government had come from the companies themselves and that the NCP could have been more proactive in contacting the companies affected. Further, in one company’s view, the UK government’s general attitude had made companies feel like ‘naughty children’ and did not compare favourably with the response from another OECD state which had been far more ‘hands on’ and responsive, proactively offering assistance and advice to companies who found themselves accused by the UN Panel. 

38. In terms of improving the NCP process, it was suggested that government should produce a clear-cut document detailing the scope of the NCP’s powers and duties. It was felt generally the government was not as informed as it should be about the NCP process and that like everybody else it was on a ‘learning curve’ in this area.
39. It was commonly agreed that key to improving the effectiveness of the NCP was to provide it with more resources in terms of personnel and status within the Department of Trade and Industry. It was also suggested by some companies that the NCP should be given more investigative powers. This was because, in their view, the NCP was currently in the ‘invidious’ position of being forced to act as an arbitrator solely on the basis of evidence put before it. Another problem which was identified was that there was a ‘deep rift’ between the NCP and interested NGOs which companies reported as being mistrustful of the NCP.
NGOs’ assessment of UK Government follow up
40. NGOs argued that the position of the UK NCP is particularly anomalous, stating that NGOs have, to date, been denied standing by the UK NCP in its consideration of the UN Panel cases.
41. NGOs stressed that the UK NCP has chosen to consult with companies and issue statements based on a consideration of the UN Panel material in isolation. NGOs beleived that the perception given is that the NCP and companies are colluding in the preparation of the statements. NGOs thought this was regrettable, in that it resolved nothing and might, in the long run, even hinder a responsible company from clearing its name. 

42. According to NGOs, the Government’s decision to adopt a twin-track approach - first by issuing statements on a company’s conduct after considering material provided by the UN Panel; and second, by examining separately material provided by NGOs - was a recipe for confusion.  The twin–track approach, NGOs felt, could potentially lead to the unprecedented result of two conflicting Statements being released by the NCP on the same company.
The OECD Guidelines process in general

 National Contact Points’ assessment of the OECD Guidelines process
43. Most NCPs felt that the OECD Guidelines were the most effective existing corporate accountability instrument with which to tackle the DRC cases. In order to adequately address future problems, it was felt that there was a need for specific guidance to companies operating in conflict zones.  Some NCPs argued that the present gap should be filled by an additional OECD instrument.  A new OECD working paper ‘Conducting business with integrity in weak governance zones: issues for discussion and a case study of the DRC’,
 was perceived as being a good starting point.

44. However, some NCPs thought that the Guidelines were not the appropriate instrument for regulating the conduct of companies in conflict zones.  In their view, an extension of legal regulation, such as anti-bribery laws and environmental laws, would be a more effective and logical means of dealing with such cases.  

45. The major difficulty identified by a majority of the NCPs was their lack of investigatory powers and capacity.  It was particularly problematic for them to obtain information on companies operating outside the OECD, especially in the developing world.  
46. Some NCPs proposed the creation of an international monitoring body which could provide guidance to companies and work closely with NCPs, whilst respecting the requirements of confidentiality set out in the Guidelines.  

47. A minority of NCPs argued that conflict, at root, is an issue of governance and democracy for which the OECD is not responsible. The OECD Guidelines were not a substitute for weak governance or a failure of government to meet its responsibilities.  These NCPs felt that the reach of the Guidelines was overestimated and some NGOs interpreted the NCPs’ role in promoting human rights too broadly.
Companies’ assessment of the OECD Guidelines process
48. Most companies reported that the OECD Guidelines were useful, at least at a company head office level where they provided a guiding set of standards. It was emphasised however that the Guidelines offered little practical guidance for dealing with difficult situations on the ground in conflict areas. One company noted that the Guidelines had been primarily designed for companies ‘setting up factories’ and not the sector that they were dealing in. 

49. There was therefore a common consensus amongst most companies that more practical guidance from government or some other body about how operate in conflict zones and weak governance areas was needed. In this respect, some companies thought that government should provide country and industry specific guidance for companies. One suggestion made was that there should be a permanent contact within government to whom companies could direct specific queries about their operations abroad. Another company recommended that government should proactively identify companies operating in difficult areas and offer them practical assistance.


50. A small minority of companies rejected the need for further guidance altogether, stating that there was sufficient published guidance for companies in the form of the OECD Guidelines and other codes. Other companies who rejected the need for guidance did so on the basis that they were unaware of the Guidelines and that they privileged ‘basic corporate common sense’ as a means to conduct business.
51. Many companies felt that in light of their negative experience with the UN Panel process, there was a clear need for a better procedure for dealing with allegations of breaches in the future.  Many companies stated that they would like to see some oversight mechanism with ‘teeth’. These companies pointed out that because they were merely guidelines, the Guidelines’ enforcement potential would always be limited and that there should be scope in the future for reinforcing them. The Kimberley process in the diamond industry and the anti corruption documentation in the United States were commonly cited examples of successful initiatives which might be replicated in the OECD Guidelines sphere. Another idea suggested making it possible for prosecutions for alleged breaches to be brought before a UN special court.  
52. Many of these companies also welcomed the idea of creating an international permanent monitoring body which would have clear and transparent procedures. There was uncertainty as to which umbrella organisation such a body should be created under – the OECD, the EU and the G8 were cited as possibilities – but all companies were united in their aversion to the UN being the chosen forum given the problems they had already encountered with the UN Panel. However many companies conceded that a UN body would be acceptable if such a body were to have a clear mandate and be properly briefed. Such a body would also need appropriate investigative powers so that it could, for example, conduct site visits.  

NGOs’ assessment of the OECD Guidelines process
53. NGOs felt that the Investment Committee at the OECD had not acted decisively in the first instance when presented with the Panel’s allegations: whilst it underlined the fact that only NCPs could determine compliance or non-compliance, and whilst it requested additional information from the UN Panel on the companies named, it failed to put in train a process by which NCPs, on receipt of the dossiers, would examine them under the specific instance procedure. The result was, in the NGOs’ view, that individual NCPs did little or nothing with the information they received and many cited the absence of a complainant as a barrier to consideration. NGOs felt that this attitude overlooked the fact that it was governments who had taken the decision to disband the UN Panel and consequently deny NCPs any point of contact.  NGOs had to put themselves forward as complainants before cases were taken up by NCPs. This has been the practice in the Netherlands and Belgium.
54. NGOs were strongly of the opinion that the only way to bring closure on the DRC cases, given the questions left unanswered by the UN Panel over companies’ conduct, was for NCPs to examine the conduct of companies across all the Panel’s final categories. Without this possibility, the suspicion would remain that some of the worst offenders would continue to reside in the ‘resolved’ category alongside responsible companies.

55. NGOs shared the NCPs’ concern about the adequacy of the NCPs’ investigative capacity.  They suggested that NCPs should be more proactive in seeking information directly from both parties, and that they should use local embassies, development agencies and other sources to establish the underlying facts.  
56. NGOs drew attention to the fact that despite the ‘supply-chain’ provision in the Guidelines, whereby companies should encourage, where possible, suppliers and sub-contractors to apply principles of corporate conduct compatible with the Guidelines, NCPs have dismissed a series of cases on the basis that there is no ‘investment nexus’. In the NGOs’ view, this has created an anomalous situation where a company who invested capital in the DRC which benefited a belligerent during the war might be in breach of the Guidelines, but one who directly traded in commodities with a warlord could escape scrutiny altogether.

4. TAKING THE PROCESS FORWARD 

The complainant issue
57. The UK is to be congratulated for deciding to seek to address the allegations made in the UN Panel report, and specifically, it is to be congratulated for taking the initiative of requesting further information from the UN archives. However, the fact that the process has proceeded in the absence of a complainant is to be regretted.

58. The OECD guidelines envisage ‘complainants’ who raise ‘specific instances’ of breaches of the Guidelines with NCPs.  It is envisaged that there will be two parties during the process and that the NCP may, amongst other things, mediate between the two, try to seek resolution and issue statements. 
59. When the UN Panel conveyed its allegations to states, the assumption was that it was acting as the complainant.  However, it was not possible for the UN Panel to be an active complainant once it had disbanded and was unable to participate in the process.  

60. The NCP process in the UK appears to have sought to resolve the problem caused by the disbanding of the UN Panel by proceeding without an active complainant. NCPs in other countries – Belgium, Netherlands, and Austria – have accepted NGOs as complainants in the specific instance procedure and have considered their submissions alongside the UN Panel dossiers. The latter approach is preferable:  two parties must be involved if the NCP process is to have meaning – if it is simply a dialogue with the accused company alone, the credibility of the Guidelines is undermined and NCP statements risk being perceived as being one-sided and lacking in impartiality.

61. The Guidelines do not place any restrictions on who can act as a complainant
 (whilst the UK must respect the UN’s requirement to keep certain information confidential, this does not preclude NGOs from acting as complainants). It seems logical, in light of the fact the NGOs have already submitted complaints and are willing to engage, that they should be admitted into the process.  This would have the benefit of ensuring that that the NCP meets its objectives to ensure a transparent, impartial procedure, and it would also ensure that the NCP benefits from the maximum amount of information.  
62. An additional option for increasing impartiality and transparency would be for the DTI Select Committee to scrutinise the progress of the DRC cases through the NCP mechanism.  
Clarifying the scope of the investigations
63. Many of those interviewed during this research were critical of the work of the UN Panel.  In some cases, the Panel listed certain companies as having violated the Guidelines, yet it neither spelled out the allegations against them nor did it provide evidence in the public domain. In other cases, however, it did provide an account of the alleged misconduct in the main body of its reports. The Panel’s final report was meant to dispel any confusion over the status of companies, but the resulting reclassification was not accompanied by a full explanation.  It was unclear why a particular case was considered to be resolved or unresolved. 

64. In the UK, the NCP requested further documents from the UN in relation to four cases: Avient, Oryx Natural Resources, De Beers and Das Air, those being the companies who had been the subject of dossiers sent by the UN to the UK.  The NCP did not request information on certain other companies, even though files on them had been sent to the UK for ‘further monitoring’.   

65. This indicates that the NCP appears to have accepted the UN Panel’s classifications as to which companies may have breached the OECD Guidelines. This is problematic.  Firstly, the UN Panel itself stated that its final categorisations did not invalidate its earlier findings, indicating that perhaps the status of ‘resolved’ was not as final as it may first appear.  Second, it is for NCPs alone, through the specific instance process, to determine whether a breach of the Guidelines has taken place, not the UN Panel – this point was made strongly by the Committee on International Investment and Multinational Enterprises (‘CIME’, now called the Investment Committee) when they criticised the UN Panel for claiming that the companies in Annexe III of their third report were ‘in breach’. Third, if the Serious Fraud Office in the UK delineated its potential investigations into certain corporations purely on the basis of the UN Panel’s categorisations, it would risk overlooking potentially criminal activities.

66. The NCP process should not continue to rely on the UN Panel’s classifications.  In light of the gravity of the allegations made by the UN Panel against companies, the NCPs must make statements about all companies named by the UN, regardless of the UN classifications. This would enable the Congolese people to know whether the Guidelines had in fact been breached in specific instances.  It would also reinforce the NCPs’ credibility and the OECD’s position as the sole authoritative determinator of the Guidelines. Further, it would give all companies named by the UN Panel closure, recognise the negative effect which an unclear status has on their business.  

67. The location of companies named by the UN Panel should not prevent investigations by NCPs. The OECD guidelines state that in relation to complaints concerning companies operating in non-adhering countries: ‘While it may not always be practicable to obtain access to all pertinent information, or to bring all the parties together, the NCP may still be in a position to pursue enquiries and engage in other fact finding activities.’
  It is suggested that ‘fact finding activities’ should be interpreted broadly, as a mandate for obtaining information from the field or pursuing other enquiries.  The APPG is informed that there are precedents for a proactive approach, for example, in a case filed in February 2003, the Swedish NCP sent a foreign office mission to Ghana to gather further information and issued a final statement in June 2003. 

The need for concrete recommendations from the NCP
68. The purpose of an NCP statement is to provide recommendations, as appropriate, on the implementation of the Guidelines. As they are one of the few public pronouncements of NCPs, it is desirable that they also assist in fulfilling the NCPs’ obligation to promote and enhance the profile of the Guidelines. As such, statements should provide sufficiently detailed guidance to the companies in question: businesses who have been wrongly accused should be exonerated by the NCP and equally those who are found to have breached the Guidelines should be clearly identified and given precise recommendations as to how to comply with them in the future.  The statements could become quasi case law, and supplement the guidance on interpreting the Guidelines.

69. The UK NCP has, to date, produced two final statements in relation to the DRC cases.  The first concerned the diamond group De Beers and the second a company called Avient.  Both cases were forwarded to the NCP by the UN Panel for ‘further investigation’ in October 2003.
70. The difficulty is that the DRC cases are highly complex, both because of the manner in which the complaints arose, but also because they relate to a war-torn country where there was very little domestic legal regulation of corporate activity.  The statements to date have been prepared without a complainant and have not clarified matters, leaving significant issues unresolved.

71. For De Beers, the issue turned on the degree to which the company should conduct due-diligence down the supply chain in respect of its ‘sightholders’ (i.e. the businesses which buy and retail the diamonds which De Beers extracts).  In its statement, the NCP stated that this issue was ‘outside the remit of the National Contact Point (NCP) acting under the OECD Guidelines for Multinational Enterprises.’  It is not clear why this was the case.  Further, the statement did not address De Beers’ position that EU Competition Law actively prevented them from conducting due-diligence down their supply chain.  The supply chain issue is important, and there is little guidance for companies as to how to conduct Guidelines’-compliant business in this area. This is a missed opportunity on the part of the NCP; future cases may be brought to the NCP because the issue was not clarified on this occasion.

72. The Avient statement concerned several allegations made by the UN Panel, and has been the subject of Parliamentary questions which are reproduced in Appendix II of this report. As in the De Beers statement, the NCP’s recommendations did not provide sufficient guidance to Avient.  The statement reminded the company to ‘carefully consider’ its future conduct in respect to provisions on sustainable development, human rights and improper involvement in local politics.  This language is imprecise. NCPs should leave companies in no doubt as to the acceptability or otherwise of their conduct. It is vital that companies are given guidance as to how to consider and interpret the Guidelines in the complex environments in which they operate.  

73. It is clear that the cases are complex, but it is for that very reason that NCPs and the OECD must rise to the challenge of explaining how the Guidelines are to be implemented.  Otherwise, they risk undermining the utility of the Guidelines in conflict situations.

74. An additional mechanism to help ensure the usefulness of the Guidelines would be for the UK to compile a handbook containing an authoritative set of detailed recommendations about conducting business in conflict zones.
Increasing resources

75. The suggestions made above will require the UK NCP to be provided with adequate resources and expertise. The large number and complexity of the cases in question are beyond the capacity of any single official to handle alone. Because the DRC cases raised issues beyond the scope of instances traditionally referred to the NCP, and call for a detailed knowledge of the context of the country, it is important that the Foreign and Commonwealth Office and the Department for International Development are closely involved with the NCP and share the obligation to ensure the satisfactory resolution of the cases. 

76. The APPG recommends that a senior civil servant (to be agreed between the DTI, FCO, DFID, and the Treasury) be appointed to oversee the examination of the DRC cases, and set a clear timetable for the examination of each case.  The NCP should be provided with the necessary human and physical resources to examine the cases expeditiously. Such funds for this could be sought from the Africa Conflict Prevention Pool.

77. An alternative, which recognises the highly specialised nature of the DRC cases, would be for the government to contract the services of an independent consultant.  Such an individual could have the requisite experience to assist in the swift resolution of the cases, and provide expert assistance to the NCP.

Prosecutions for illegal corporate activity?

78. Another avenue which may assist in resolving the DRC cases is prosecutions. Whilst there is little in the way of ‘hard law’ to regulate the activities of multinational companies operating in the developing world, under UK law, prosecutions could potentially be brought for improper currency offences or money laundering.  In addition, consideration should be given to section 109 of the Anti-terrorism, Crime and Security Act 2001 which allows for prosecutions for bribery and corruption outside the UK committed by individuals or companies registered in the UK.  To date there have been no prosecutions under this section of the Act.
79. The UK’s Serious Fraud Office has the capacity to conduct investigations into British companies and could receive material from the UK NCP and others.  Law enforcement officials could also examine material held in the UN headquarters in New York and undertake any other independent inquires. 
80. There are precedents for national criminal inquiries; in Belgium a juge d’instruction has been appointed to investigate allegedly illegal transactions conducted through a bank. It appears that a number of Belgian companies named in Annex III of the third UN Panel report have been investigated
 and that some criminal prosecutions are underway as a result.
81. Prosecutions for alleged financial impropriety are an important tool, and the APPG recommends that the UK investigates this possibility.  This should not, however, preclude investigations by NCPs - many of the allegations relate to conduct which is not encompassed under UK, EU or international law.
Future investigations by the UN
82. The UN Panel’s use of the OECD guidelines did more to raise their profile than any other single event since their launch. However, the criticism levelled at the UN Panel indicates that changes must be made if another UN Panel were to carry out similar investigations in the future. 
83. Given the UN’s position and given the prevalence of resource-fuelled wars around the globe, a permanent UN body, with transparent procedures, could be established to monitor the role of business in conflict.  Whilst it is understandable that the past experiences of some of the companies interviewed led them to express concern over such a body being based within the UN, it is important to  distinguish the UN as an organisation from a particular UN Panel operating under a specific mandate set by states, and staffed with non-permanent staff from a variety of fields.  A new, permanent, UN body could develop constructive relationships with the OECD and with national prosecuting authorities. It could act as a focal point for information concerning companies who have allegedly committed an illegal act or are in potential breach of the Guidelines. This information could then be forwarded to the relevant national authorities for detailed examination. 
84. The international community, including the DRC, must make it a priority to discuss ways of improving regulation of business in conflict.  
Reform of the guidelines 

85. A number of companies pointed out that the Guidelines did not assist them practically when operating in a weak governance area. To address this concern, in addition to the NCPs providing more detailed guidance in their statements, the human rights provision of the OECD Guidelines should be further elaborated, and the Investment Committee should incorporate references to relevant human rights instruments into the commentary and into the Guidelines themselves. In the absence of a new dedicated section of the Guidelines, the OECD should consider adding a commentary on how companies should apply the content of human rights instruments in the context of the Guidelines.  The Guidelines should also refer to specific additional instruments that are aimed at corporate actors.  These changes would make a contribution to strengthening companies’ understanding of what is expected of them.
86. Concerns have been raised that NCPs are increasingly interpreting the Guidelines as only applying to ‘investment relationships’ and not to ‘trade relationships’.  Trading relationships can have serious human rights implications, as the conflict diamonds debate illustrates.
  If the Guidelines are interpreted in a way which excludes trading relationships, this would leave a significant gap in the corporate accountability framework. More attention needs to be paid to resolving this difficult issue.   
87. Companies’ suggestions, made earlier in paragraphs 38 and 39, that the UK should produce a clear-cut document detailing the scope of the NCP’s powers and duties should be seriously considered.
More action from the DRC

88. Most of the allegations made by the UN Panel relate to a period when there was no functioning government in the DRC.  Since publication of the UN Panel report, the DRC has taken some commendable forward steps, notably in relation to the Kimberley process.  It is to be congratulated for these actions. 
89. The Government and Parliament of the DRC may find it fruitful to seek to encourage the governments of the relevant OECD states to ensure that follow-up on the UN Panel’s allegations takes place.
90. Additionally, the DRC could play a more active role with the Extractive Industries Transparency Initiative (EITI).  The APPG hopes that a senior figure from the DRC will attend the EITI conference on 17th March in London, and meet with members of the APPG. 
5.  RECOMMENDATIONS                          

To the British Government

· Complainants to be admitted into the NCP process  

· Greater human and material resources for the NCP. Cases should be examined within an agreed time frame 
· Greater formalised involvement of the Department for International Development and the Foreign and Commonwealth Office
· Clear recommendations to be given by the NCP to companies  

· Criminal investigations into any companies who may have committed illegal acts
· Possible Select Committee scrutiny of the NCP Process 

· Participation in the creation of a Handbook of for companies operating in conflict zones
· Priority given by the international community, including the DRC, to discussing ways of improving regulation of business in conflict, possibly by the establishment of a permanent UN body
To the OECD Investment Committee and OECD governments on improving the OECD Guidelines:

· Greater investigative powers and resources for NCPs

· Guarantee the impartiality of NCPs
· Elaboration of the human rights provision in the Guidelines 
· Guidelines to apply to both trade, and to investment
To members of the DRC Government and Parliament: 
· Suggest directly to the governments of companies named in the UN Panel report to follow-up on the allegations
· Play more active role with the Extractive Industries Transparency Initiative (EITI).  A senior figure from the DRC to consider attending the EITI conference on 17th March in London, and meeting with members of the APPG
� Annex III, UN Panel Report, 16th October 2002.


� Security Council Resolution 1457 (2003) of 24 January 2003.


� The Commission for Africa, for example, has sought to establish how multinational companies ‘might contribute to conflict reduction through, for example, participating in transparency initiatives.’ (Commission for Africa, Consultation Document, Paragraph 8).


� Gordon Brown, speech at the September 2002 Commonwealth Finance Ministers Meeting.


�From September to November 2004 interviews were conducted with NCPs, based in 15 OECD countries, in relation to the DRC cases in particular and the NCP process in general. In January 2005, efforts were made to contact all of the UK companies named at any point by the UN panel.  It was not possible to make contact with all of these companies.  Interviews took place with eight of the ten companies with whom contact was made. In addition the APPG consulted with legal experts on the OECD Guidelines and with NGOs.


� In particular ‘Cursed by Riches: who benefits from resource exploitation in the DRC’ 2002. � HYPERLINK "http://www.appggreatlakes.org" ��www.appggreatlakes.org� 


� And later Joseph Kabila after the assassination of his father in 2001.


� Annex III, UN Panel Report, 16th October 2002


� Para 23, UN Panel Report, Final report,  23rd October 2003


� See Security Council Resolution 1457 (2003) of 24 January 2003, paragraphs 12 and 15.  Security Council Resolution 1499 (2003) of 13 August 2003, paragraph 3, Security Council, Presidential Statement S/PRST/2003/21 of 19 November 2003.


� An update of the current state of all of the allegations made by the UN Panel has been produced by the group OECD watch and is available online at � HYPERLINK "http://www.oecdwatch.org" ��www.oecdwatch.org� .


� Unanswered Questions: Companies, conflict and the DRC. May 2004. Available online at www.oecdwatch.org


� The complaints concerned Oryx Natural Resources Ltd, Avient Air, DAS Air, Tremalt Ltd, Alex Stewart (Assayers) Ltd and Ridgepoint Overseas Developments Ltd.


� A selection of these questions are reproduced in Appendix II.


� They do not offer a precise definition of a multinational enterprise, but  state that they ‘usually comprise companies or other entities established in more than one country and so linked that they may co-ordinate their operations in various ways.’ Further ‘while one or more of these entities may be able to exercise a significant influence over the activities of others, their degree of autonomy within the enterprise may vary widely from one multinational to another. Ownership may be private, state, or mixed.’ The Guidelines apply to subsidiaries and are directed to all entities within a multinational enterprise, whether parent companies or local entities.


� The Guidelines were originally adopted in 1976 as part of the OECD Declaration on International Investment and Multinational Enterprises. They were designed to encourage adhering governments to promote positive contributions of multinationals and to minimise ‘the difficulties’ to which their operations might give rise. (OECD Guidelines, Preface, para 10). The Guidelines contain a series of chapters dedicated to specific areas of concern to the countries in which multinational enterprises operate. These include information disclosure, employment and industrial relations, environment, combating bribery, consumer interests, science and technology, competition, and taxation.  In 2000, the Guidelines were revised and provisions were added including an explicit reference to the Universal Declaration of Human Rights. addressing, inter alia, human rights, sustainable development, bribery and the elimination of forced and child labour.  In addition, a revised Commentary on the Guidelines was drafted by Committee on International Investment and Multinational Enterprises (CIME, now known as the Investment Committee) the body which oversees the implementation, clarification and interpretation of the Guidelines. (Decision of the OECD Council, June 2000, II The Committee on International Investment and Multinational Enterprises)


� The OECD’s Business and Advisory Committee have endorsed the Guidelines, as has the corresponding Trade Union Advisory Committee and Non Governmental Organisations.  They complement both the UN Principles and Rules on Restrictive Business Practices and the ILO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy. (See also ILO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy 4: ‘The principles set out in the ILO Declaration are commended to governments, employers’ and workers’ organisations of home and host countries and to the multinational enterprises themselves.’)The latter “can be of use in understanding the Guidelines to the extent that it is of a greater degree of elaboration”. (See Commentary on the Guidelines, Employment and Industrial Relations, p.21; also ILO Tripartite Declaration, p.7.) The Commentary specifies that the Guidelines have a role to play in promoting observance of ILO standards and principles among multinational enterprises. (Commentary on the Guidelines, Employment and Industrial Relations, p.21. The commentary determines that the International Labour Organisation (ILO) is the competent body to set and deal with international labour standards, and to promote fundamental rights at work as recognised in its 1998 Declaration.)


� Including the UN Global Compact, the Extractive Industries Transparency Initiative and the UN Draft Norms on the Responsibility of Trans-national Corporations (currently under review).


� Argentina, Brazil, Chile, Estonia, Israel, Latvia, Lithuania, and Slovenia.


� NCPs are also expected to examine ‘specific instances’ in non-adhering countries and to develop an understanding of the issues involved. (Procedural Guidance: I.C.5.)


� Procedural Guidance: II.2.


� Procedural Guidance: I.A.1.


�OECD Guidelines for Multinational Enterprises: 2004 Annual Meeting of the National Contact Points, Report by the Chair, Annex 1. Structure of the National Contact Points.


� Belgium, Denmark, Estonia, France, Latvia, Lithuania, Luxembourg, Norway and Sweden. See ibid.


�Source: � HYPERLINK "http://www.oecd.org/document/7/0,2340,en_2649_37439_34070151_1_1_1_37439,00.html" ��http://www.oecd.org/document/7/0,2340,en_2649_37439_34070151_1_1_1_37439,00.html� 


�  See Procedural Guidance, C.3; Commentary on the Implementation Procedures, paras. 13-21


� Commentary on the Implementation Procedures of the OECD Guidelines for Multinational Enterprises para.20.  OECD 2000. 


� See OECD watch update on DRC related cases, � HYPERLINK "http://www.oecdwatch.org" ��www.oecdwatch.org� 


� See further, ‘The OECD guidelines and the supply chain’ C Heydenreich et al, available at www.oecdwatch.org
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