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Chris Mullin MP 

Since the end of the Cold War, I suppose we’ve been in uncharted waters as far as interventions in our countries have been concerned.  Before the end of the Cold War, it was pretty simple:  either one of the two big powers did, or nothing happened.  The trouble is there are no big clear set of rules.  

It may very well be that Gareth Evans has come up with a clear set of rules.  If he has, then there probably is not agreement to them.  So there’s a lot of contending differences that have to be reconciled.  One of the issues is surely what limits on the degree of suffering that governments should be permitted to impose on their own people.  

I think particularly of Cambodia between 1975 and 1979, when the world looked on aghast and wrung its hands but there wasn’t, or didn’t seem to be, a lot that we could do.  The topical example is, of course, what’s happening now in Darfur.  Only when there has been a complete breakdown, as there has been in some countries well within living memory—Rwanda, Somalia, Sierra Leone, Kosovo—then there sometimes is a measure of agreement.  But by and large, we end up wringing our hands, and clearing up afterwards.  

The other problem is if the abuse is being carried out by a great power, or a large power, then by and large, there is liable to be impunity; Chechnya is something we don’t hear a lot about, but very bad things are happening there.  But we all know that because one of the two forces there is a very large one, it is much more difficult than with those other small countries that I’ve just mentioned.  

The Prime Minister made a speech in 1999—I think it was prompted by the aftermath of the intervention in the former Yugoslavia—in which he set out four or five principles, and I’ll list those so that they can be thrown into the pot for discussion.  The first is whether we’re sure of the case, and that armed force is the only means of dealing with the problem.  The second is where we have exhausted all diplomatic options, and the third is on the basis of a practical assessment of the situation, and whether there are military operations we can sensibly and prudently undertake. 

 Fourth, whether we are prepared for long term commitment once the military action is over—I think that’s a rather important one because as we have seen in Afghanistan and Iraq, you can’t just sort of dip in and then dip out again—you may get sucked into a rather large morass that may involve commitment for many years.  You do have to decide at the outset whether the political will exists to follow through, and finally, and I suppose least, whether we have national interests involved; that is, of course, relevant.  In the former Yugoslavia, I think people took the view that we would not; and certainly when I was on the back benches of the time of Bosnia and I supported interventions there on the grounds that fifty years after the Second World War we didn’t want to see another outbreak of ethnic cleansing in Europe.  It needed to be nipped in the bud right away.    

On the whole, looking back over, and now I speak personally not for the government—there are not many interventions that I have approved of, but amongst those I have was the one in Somalia in 1992.  It seemed to go wrong and the Americans would regard it as a failure, I think.  But it is often  forgotten that people were dying in Somalia at the rate of a thousand a day when they went in, and they weren’t when they came out.  Now I know Somalia’s still in chaos, but that was an intervention of which I approved.  

The difficulty is how you get legitimacy for an intervention because there is never likely to be a consensus on the security council.  One or other of the big powers would be bound to have a reason for why it shouldn’t happen, and given that they have vetoes, that’s a practical consideration.  It was because, I think, that the four or five principles that the Prime Minister enunciated in his Chicago speech did not actually meet with universal approval that Gareth’s commission was set up.  So I should be very interested to see the extent to which he has managed to take the argument, he & his colleagues, have managed to take the argument further.  Perhaps I should leave the floor with them for the time being.  Thank you.       

Gareth Evans
Thank you Oona, and thank you Chris for everything you highlighted.  

Let me begin by saying that one of the critical reasons we have a problem internationally with this whole issue of ‘humanitarian intervention,’ or as many people prefer to call it, ‘intervention for human protection purposes’ within a country, is that there are no clear rules established in international law, or in the terms of the Charter, expressly governing this kind of situation.       

We have a very clear, generalised mandate (chapter VII of the UN Charter), for taking military action when there is a breach of the peace, a threat to the peace or active aggression.  In any context where there is a clear external threat involved, clearly prima facie, the terms of the Charter are applicable. Not only accumulated customary law before the Charter, but the terms of the Charter itself, make clear the capacity to act in that situation: there is no argument about it.  It’s just a matter of getting the cases right.  Similarly, with the case of self defence, there’s plenty of argument now about what the scope of Article 51 self defence is,  but at least if it is a case of self defence, properly defined, and we can agree on the definition, there is certainly a legal foundation for it.  

But what do you do when you’re talking about one country, or a group of countries, intervening by force militarily inside another country - not because of a threat that that country is constituting to anyone externally, but because of a threat that is constituted to its own people, either as a result of the misbehaviour of the government of the country in question or because of the sheer incapacity of that government in a failed state situation to handle a situation that is careering out of control?  You have Article 2(7) of the Charter expressly prohibiting intervention, it seems, in matters which are ‘essentially within the jurisdiction of any state’, which has certainly been read by those who would resist intervention as being a very clear - biblical almost - statement of principle against intervention in such circumstances.  You do have some scattered references in the Charter itself, and more obviously in the associated declarations and covenants and in a body of other international law, including the Genocide Convention. You have plenty of references to individual rights, which are obviously in tension with untrammelled, unfettered state sovereignty, but you don’t have a clear delineation of a prima facie right to intervene or responsibility to intervene, or any other language you would like. And the fact that there is that vacuum, which essentially leaves it up to the Security Council or anyone else to decide case by case whether there is justification, is a critical reason why this has been such a controversial issue. 

There are a couple of other reasons why it has been a controversial issue.  It is a fact that views about the scope of sovereignty, and its untrammelled character, are very strongly held in a large slab of the developing world in particular, not least among countries which have comparatively recently emerged from the colonial experience and are very conscious of the pride and properties associated with sovereign independence. And it doesn’t really help in dealing with that sentiment to try and address this issue as Kofi Annan first tried to do a few years ago when he said, ‘Really what we have here is a tension between state sovereignty on the one hand, and on the other hand, individual sovereignty, claims of human rights that must also be respected, and it’s a matter of weighing and balancing one against the other.’ Unfortunately, that kind of enterprise didn’t get past first base in terms of persuading anyone. Nor did it advance the conceptual argument much because it left one in complete doubt about how one would apply that weighting in any given case.  

And the other thing that was not helpful in getting any kind of international consensus on this is that part of the Western response to these conscience- shocking situations which was based on the assertion of a “right to intervene”. I remember Bernard Kouchner rushing around referring to the ‘droit d’ingerence’, the right to intervene. And one could sense the moral imperative that was driving him to talk in those terms. But it was an extremely neuralgic, counterproductive kind of expression to use. Many parts of the developing world have been on the receiving end of European missions civilisatrices: French style, American style, Latin American style, UK style, and elsewhere. And they didn’t really very much like the idea of being looked after in this particular way with an acknowledged right to intervene by the big guy. 
So that’s the background.  

The foreground is that this all translated into very big problems getting consensus about humanitarian intervention: it translated into really big disagreements. We all remember the big cases - Somalia, Rwanda, Bosnia and Kosovo. When intervention did occur, it was very often too little, too late; certainly it often poorly resourced and/or very poorly executed; or all of the above. And in the case of Kosovo you had an intervention that had no shred of formal legal justification at all in the sense that it had not gone through the Security Council - in anticipation of a Soviet veto. It was an exercise of the coalition of the willing going off and doing what I actually think was the right thing, but what was certainly very controversial because of the absence of proper authority. 

And now still with this issue unresolved out there we have a situation exploding around us anew in Darfur in Western Sudan, which is a very alarming example of this kind of situation. It hardly crept up on us without warning though: my organisation, the International Crisis Group, and many others have been sounding bells about this since the middle of last year.  

But it has been very hard to mobilise a response. Even now that we have mobilised a major response, with Kofi Annan and Colin Powell and everybody else going there, there is still an enormous unwillingness in the Security Council to bite the bullet - even with a tough ‘demand’ resolution, let alone one that expressly articulates the threat of intervention, let alone one that actually delivers on that threat. There is much that we can talk about  regarding the Darfur case, and the particular circumstances there. But the short point I’m making is that we’re a long way from getting real consensus about how to respond to these situations, even if we can agree on what is happening. 

Adding to all this pile of general misery is the Iraq situation, where humanitarian intervention was at best a third-order rationale. Maybe it was always much higher for Tony Blair personally, but for almost everyone else weapons of mass destruction and the alleged terrorist link had ranked much higher. Gtting rid of the tyrannical Saddam Hussein has become the primary rationale, very obviously, because there is nothing else for anybody to hang their hat on as the other ones have been stripped away. The difficulty about Iraq is that it is an extremely problematic case at best for humanitarian intervention, for reasons we’ll come to when we talk about criteria. But it certainly complicated the present debate, because you have a whole bunch of people all across most of the world now saying, “Look what happens: give ‘em an inch, and they’ll take a mile. You acknowledge the principle of intervention for dealing with catastrophic internal human rights situations, and here they all come out of the woodwork ten years later and attack you for what you did ten years before. There will always be some kind of excuse for these crusaders. Don’t let’s have a bar of it”. And we are seeing this right now in the non-aligned movement: exercises going on to draft resolutions to stave off further such evils from being perpetrated. 

So this is the nature of the problem, and I think we all have some sense of these various dimensions of it. What do we do about a solution? Kofi Annan laid down the challenge very starkly in his Mllennium speech to the General Assembly, which was a very courageous speech because he took these issues head on, saying that if humanitarian intervention is indeed an unacceptable assault on sovereignty, then how should we respond to a Rwanda or Srebrenica, to gross and systematic violations of human rights that affect every precept of humanity. He stuck it right to the assembled throng of diplomats, and said, in effect, ‘Come up with a solution. We have been arguing about this over and over again throughout the ‘90s. You don’t like the notion of intruding on sovereignty, but we cannot ignore the reality that there are these conscience shocking cases to which we have to react. Please find me a consensus.”  

Well, that’s when the Canadian government stepped in, and put together an international commission to try and create such a consensus—a pretty thankless task, because noone had any idea whether it would be possible to do just that. What we did was just put together the best possible group of thinkers around the world, very representative of the different cultures and strains of opinion, taking the view that if we could get consensus in that group, then we had a fair chance of telling the story to the larger world. Conversely, if we could not get consensus in our own group, then we might as well abandon the unequal struggle completely of trying to get it elsewhere. 
What we came up with was very interesting. Let me just quickly go through the outline, the themes of the report, and the essence of it. We said for a start let’s get away from the language of ‘the right to intervene’. Let’s abandon that completely. Change the language of the debate.  We should talk no longer about the right to intervene, but rather ‘the responsibility to protect’. And that language, that leitmotif language , is centre front in our report.
The core idea is that the responsibility to protect a state’s own people is owed in the first instance by the sovereign state itself. And there’s no argument about that: it’s absolutely accepted. The very notion of sovereignty, we said, to develop that argument, is one of responsibility. It is not just the Westphalian notion of untrammelled, inviolable power, control of territory. The essence of the contemporary notion of sovereignty as it has evolved is the responsibility to your own people, and responsibility also to the wider community of nations who by recognising you in effect demand some exercise of responsibility.      

So that responsibility to protect your own people is owed in the first instance by the sovereign states themselves. But, and it’s a very big but, if they abdicate that responsibility, if they abandon that responsibility, if they neglect that responsibility either through ill will or malice at one end of the spectrum, or through sheer incapacity in ability to handle situations at the other, then that responsibility shifts to the wider international community. 
So what is the nature of that responsibility as it is first exercised by the state, and as it should be exercised by the larger community if the state neglects or can’t carry out its role? Well, the responsibility to protect, we argue, entails three separate things along a continuum: it entails the responsibility to prevent harm from occurring; it entails the responsibility to react in response to harm actually occurring or being immediately anticipated; and it extends to the responsibility after that reaction to actually rebuild the country that you’ve reacted in relation to. 

So the notion of military intervention is only one part of the spectrum of appropriate responses. It is very important to understand that because most people think of this report as being as just a report about military action, when you can do it and when you can’t. What we are trying to do is put that in a wider context. Reaction itself can involve a variety of responses, including  minimal degrees of coercion like sanctions or threats and so on. Only at the end of the scale, the top of the scale, does reaction itself involve military intervention.
But of course all the focus has been and remains on the question of military intervention. So what are the appropriate criteria for military intervention? And here we certainly have had regard to the sorts of things the UK government in its various incarnations and manifestations have been saying for some time. Almost everybody, when they stop and think about what should be the criteria for military intervention, tend to come up with a similar sounding list.  

Basically, the list involves five criteria of legitimacy and one criterion about legality. We didn’t quite put it that way in the ICISS – we talked of a threshold criterion and four prudential criteria, rather than five criteria of legitimacy -  but I think it is simplest to think and a about it in those terms. 
Criterion number one is a threshold requirement: the seriousness of the threat in the question. The bar here has to be set high. In the particular context of humanitarian intervention, or intervention in internal situations  for human protection purposes, we said that the threat had to be very serious indeed, and it had to be characterised by either large scale killing (occurring now or genuinely apprehended), or large scale ethnic cleansing (again either occurring or apprehended), whether taking the form of killing or taking the shape of forced expulsion, terrorism, or rape to clean out territory. So that is criterion number one: a high, difficult, tough test to satisfy. 

Criterion number two was right intention: whatever other motive a country might have, or a decision maker might have, for intervening, the primary motive  has to be to halt or avert suffering. There will often be good national interest type motives, which you’ll want to bring out, dust off, and use politically to persuade your local constituencies: oil was certainly a considerably helpful motive in the case of the first Iraq invasion (with the question often being asked  if Kuwait had only produced bananas rather than oil would there have been quite the same enthusiasm for that particular first disposition of post cold war, new world order strength?)  But, whatever other motives might also be involved, is the primary motive to halt or avert the harm in question (here, the mass killing, or the ethnic cleansing)  Or is there some other motive, which is really primary. It doesn’t matter if there are the secondary motives, but it does matter what the primary motive.

The third criterion that we articulated is one of last resort. Is the military option genuinely the last resort: have all other non-military options been considered, and is it the case that there are no reasonable grounds for believing that they would be successful if applied? Notice the language I’m using here: have they been considered? It doesn’t mean that the non-military options have  actually to be physically worked through,  because if you’re in a fast moving situation, with people being killed, or likely to be killed, you can’t sit around and just wait for things to play themselves out. But you do have to have some sort of confident, evidentiary basis on which you can make a judgement that anything less than military response would not cut the mustard.  

The fourth criterion is proportionality: is the nature and scale and intensity of the military action that is proposed commensurate with the nature of the particular problem that you’re dealing with? That doesn’t say you have to always apply minimum force. In the Iraq context maybe, in terms of ensuring the best possible consequence, the minimum force was the maximum number of troops in the first instance. But the notion of proportionality —  don’t do more than that which is necessary to resolve the particular problem you’re confronted with — is a very important one.  

And the final criterion of legitimacy that we articulated was that of  balance of consequences: can you be confident that the net result of the intervention will, in fact, do more good than harm, that the consequences of action won’t be worse than the consequences of inaction? 

We added, of course, to those criteria of legitimacy, a further legal criterion: right authority. Here we said that, given the state of international law on this at the moment where there are no clear rules about intervention, certainly other than through the mechanism of the UN Charter, the only way that right authority can be conferred on such interventions is essentially through a resolution of the Security Council.  

We did add there were two other subsidiary mechanisms available: one of them is the General Assembly under the Uniting for Peace Resolution, which is a very fast track way of getting an Assembly decision (and one not to be laughed at in the present context: arguably had that route been followed in Kosovo, with the support there was for intervention from the OIC, the Islamic countries’ conference, and others as well -- it is just possible that such a resolution would have passed). There is so much anxiety around the place about letting that particular General Assembly animal loose that it’s highly unlikely, I guess, in the real world it will be called upon, but it is potentially available. Then you have the Chapter VIII regional organisations as another available way of doing this. It’s not that they have greater powers than the Security Council, but it is generally acknowledged that the language of the Charter enables a regional organisation to act in these situations provided it reports to and gets at least ex post facto endorsement from the Security Council. 
But the core of it, and the Commission was very clear about this, is that you have to get endorsement of the Security Council. The task is not to try to find alternatives to that, but rather to make the Security Council work better, to make the UN system work better, to make the collective system work better.  

And that’s about where we are at. Is it a matter of ‘never again’  never again having to be said? I don’t think so. There’s a long haul yet to go, and the Darfur case, as I have described it, demonstrates that. A lot depends on how this issue is dealt with in the Secretary-General’s High Level Panel on 21st century security issues, about which there are very large expectations, which is reporting to the secretary general at the end of this year.  There is quite a lot of emerging discussions still going on about the responsibility to protect principle around the place. There is certainly quite a lot of sympathy for the idea in Africa, where the countries there by and large have never been as hung up on the untrammelled sovereignty argument as they have been in many other parts of the world, with more often the concern being that nobody’s coming to help rather then people would be coming to throw their weight around. The African Union has largely embraced this philosophy, but there still is a hell of a gap between the rhetoric and  actual delivery. 

But above all, the need is to have the responsibility to protect concept embraced as a set of rules or guidelines which will be applied in practice and lead to an evolution over time of customary international law.  If that is going to happen, it really will require a lot of leadership from a lot of governments, and may I say from a lot of parliaments around the world, from people who understand that principles matter and are willing to try to get the international community to develop and apply those principles consistently. 

Thank you.
Professor Christopher Greenwood 

Thank you Madam Chair.  I will be very brief.  As you said in your introductory remarks, my perspective is that of a lawyer, both an academic lawyer and also as a practitioner, who has acted in a number of cases arising out of Kosovo and other military interventions.  Today, I am going to speak purely as an academic.  What I want to do is talk for a few minutes about the legal aspects of humanitarian action and the Commission’s report.  But as a lawyer, I also have to be aware that law is merely one part of a much larger picture.  So I’ll try to throw out some ideas about one or two of the bigger political issues as well.  

I’d like to start by saying that I think the report is an invaluable one, one that I do hope that if any of you haven’t read, you will do so.  It makes clear that a central aspect of a state’s sovereignty over its citizens today is that it has a responsibility to those citizens, and that it has a responsibility to the international community as a whole about the way in which it treats its citizens.  And that I think is one of the biggest sea of changes to come over international relations since the Second World War.  The idea that the way a state treats its own subjects is no longer an internal matter is now well established. 

Gareth Evans cited to you article 2(7) of the UN Charter.  What that article 2(7) says is that the organisation of the UN must not intervene in any matter essentially within the domestic jurisdiction of the states.  Well, genocide and other large scale violations of human rights are not matters essentially within the domestic jurisdiction of the state.  And that’s a proposition which I think that would not have been widely recognised when I started working in international law in the early 1970’s.  

And another part of that sea of change is that there is a growing recognition that other states in the international community have a legitimate interest in at least raising the issue of violation of human rights.  I was very struck by something that Geoffrey Howe said a couple of years ago.  He commented that, when he became Foreign Secretary in 1983, if he had raised the subject of human rights at a meeting with his Chinese counterparts, the atmosphere immediately became frosty, and he was accused of having destroyed the talks by raising a matter that was no concern of his.  By the time he left office at the end of the 1980s, he could at least have a dialogue with the Chinese foreign minister on issues of human rights in China.  I don’t think he would have put it any higher than that, but it is at least a small step forward.  

Now I agree entirely with what Gareth Evans has said, and what the Commission says in their report.  That if we are seriously to tackle large scale human rights abuse, it has got to be done by a variety of means, of which the most important would be prevention, not cure.  And it is rather depressing that every discussion of this subject focuses on: is it appropriate to use force when things have gone catastrophically wrong?  But the fact of the matter is that they will go catastrophically wrong on some occasions.  It isn’t always easy to get the public interested  in human rights abuses until they have gone catastrophically wrong.  You could do a Google search for the number of mentions of Darfur in the press a year ago, and I don’t think you’d come up with very much.  

And Madam Chair, you mentioned that you chaired the Great Lakes working group.  I advertised a lecture at the LSE by one of your colleagues  in 1996 about the crisis in the Great Lakes region, and one of my students came up to me and said she was unaware that things in Quebec had got so bad.  I thought it was a rather good one-liner, until I realised she was serious.  So the central, legal question, it seems to me, is that when the other methods have failed, in what circumstances is it legitimate to use force?  

Now, there again my starting point would be the same as Gareth’s, that the right way for force to be used would be with the authority of the Security Council.  That gives it not only a legality, but also a legitimacy, which makes it far more difficulty to challenge.  But you will not always get that Security Council authority.  It is striking that only six months after Kosovo  the Security Council was doing a remarkable impersonation of Nero fiddling while Rome burned, as East Timor went up in flames;  after a UN organised referendum where the UN simply did not have any forces in place on the ground to deal with the situation if the referendum did not go into the easiest way.  

So getting a Security Council mandate is not straightforward, and I think the question has to be, at the end of the day, well if you can’t get it, is there some residual competence for states to act without it?  And that’s the one point at which I would break off from the Commission’s report, because that is the question that is rather left up in the air at the end of it.  What I would suggest to you is that, yes, there is a residual competence in an extreme case, and I accept the criteria that Gareth Evans set out.  It must be a case where there is a serious threat to life on a very large scale; I think that nothing less than that would do.  It’s got to be a case where military action can be made effective.  It has got to be a case where military action is proportionate—where you’re not going to do more damage, more harm than good by intervention.  But in an extreme case of that kind my view has been for a long time that it is legitimate for states to act.  Now you may well think if that’s the case, aren’t there a whole raft of problems?

Let’s just look at four of them for a minute.  First of all, that intervention will always be selective, that it will be the great powers intervening and only in the cases where they want to intervene.  Well two thoughts about that; if you look at the rather useful briefing paper you’ve got on your desk written by Kirsten Hagon, of the four cases of humanitarian intervention since 1990 that she cites (and  that is, I think, a comprehensive list of non-security council interventions.) two of them are by the economic community of West African States, so the idea that this is a great powers prerogative is simply not true empirically.  

The second point is that, yes, it is indeed going to be selective.   No one is going to send the British army to Chechnya.  The U.S. marines are not going to go into Tibet.  But the fact that you cannot intervene in every case where intervention might be worthwhile is surely not a reason for not intervening where you can do some good. 

If one of us on leaving this meeting sees someone in a wheelchair being beaten up outside the Portcullis House, it would be a rather distasteful response to say, “although I could do something about this, I wouldn’t be able to do so if there were five assailants and they were all taller than me and since I couldn’t act then, I don’t think it is appropriate for me to go and act now.”  Now let us at least be sensible and pragmatic about this question of selectivity.  

And then there’s the question of abuse.  Isn’t this wide open to abuse?  Yes it is.  Like every right in international law, it is capable of being abused.  I have never found that a particularly good argument against humanitarian intervention.  My job as a lawyer—what I’m paid for—is to be able to tell the difference between a good legal argument and a bad legal argument, between a case where somebody is genuinely acting for humanitarian goals and a case where they are not.  And if we are looking at the risks inherent in humanitarian intervention:  which is going to give us greater cause for thought?  Are we more troubled today by the possible ill effects of the NATO intervention in Kosovo, or the ill effects of the non-intervention in Rwanda a few years earlier?  I for one find that Rwanda troubles my conscience an awful  lot more than Kosovo does, even allowing for all the things that have gone wrong in Kosovo since 1999.   

A third issue is what about impure motives, right intention?  I rather like the way the Commission’s report here echoes the language of the just war doctrines of St. Thomas Aquinas.  The only thing I’d caution about that is that working out someone’s motives are, even when you’re talking about individuals, is not always straightforward.  When it is a state it is a great deal more difficult still.  In T.S. Elliot ’s ‘Murder in the Cathedral,’ Archbishop Beckett says, towards the end, that “this last temptation is the greatest treason, to do the right deed for the wrong reason”.  And I wonder whether if that is in fact the greatest treason? 

Perhaps not doing the right deed because you’re uncertain about your motives might actually be worse.  And I think perhaps the way to control that is to say that where an intervention does take place the law and public body politics should place serious limits on what a state can do afterwards, what gains it can achieve by that intervention, rather than suggesting that impure motives is a reason for not intervening at all.  Because there will always be allegations of impropriety of motive.  There are plenty of people in this country who would take it for granted, that intervention by NATO for example and by the United States could not fail to have an impure motive.  The fact is that without those two players it’s unlikely that any intervention will take place at all.  

And the last comment I’d offer is to pick up the Minister’s remark about staying power.  If you’re going to intervene in a crisis like that in Rwanda, or Kosovo, I think you have to have to have the willingness to stay and pick up the pieces afterward.  It’s not just the reconstruction commitments that Gareth Evans mentioned.  I think it’s more than that.  It includes a willingness to continue with what may be an unpopular and expensive commitment, which ties up a part of your army, at a time when it is no longer in the headlines and news.  It is right that we employed an extra battalion to Kosovo when there was an inter-ethnic conflict there a few months ago, even though there was no political demand for it in the run up to that happening.  Kosovo is in part our responsibility, and we cannot run away from that responsibility.  

And now just one final thought.  Gareth said there was no shred of legal justification for the Kosovo operation, and that I am afraid is where I would take issue with him.  At the end of the twentieth century when Kosovo took place, or now in the first few years of the new millennium—are we really saying that contemporary international law confronted with the modern day holocaust would say it was a crime to intervene to put a stop to that?  If that is where international law is, then there is something very badly wrong with international law.  But I don’t believe that that is where my profession has left the world.  Some 50 years or more after the Holocaust of Second World War.  So those are a few thoughts I offer for your discussion.  

Professor Philippe Sands 

I will try to be brief, not least to allow some time for questions for the Minister. I  want to raise seven points and questions, in response to the matters already addressed this afternoon.  

The first point is this: I think we have to put the debate on ‘humanitarian intervention’ into a much broader historical context. I strongly support the Report and the approach that is proposed, as well as much that has been said today.  But equally I am clear that developing countries and smaller countries are justifiably concerned about the consequences which may flow from a more formalised approach to intervention of this kind. I will speak from that perspective to provoke a discussion.  

It is comfortable to talk about these issues when you’re in London, in a relatively comfortable environment.  If you’re sitting in Freetown or in parts of Honduras or other places of then world, there is likely to be a different way of looking at the same issues.  And Gareth, I know, is extremely conscious of this reality. This is one of the reasons why the report stops short on the critical issue that Chris Greenwood has rightly identified. This is the very nub of the issue:  what happens next?  

The longer historical context indicates that before 1945 international law recognised virtually no human rights law at all. Developments occur incrementally and over time. So it is right to move pragmatically, and to recall that our expectations should not be too great even at this stage.  

Let me illustrate. When I was first taught this subject in 1983 it was put to us that there was no legal basis whatsoever in international law for humanitarian intervention.  Chris will know this, since he was my teacher!  He quickly disabused the rather idealistic students of the implications of allowing interventions of this kind, and of the limited state of international law. Of course the world has changed since then, and values have changed. But we have to accept that in many parts of the world a formalistic, traditional view of sovereignty still dominates. 

Gareth has already alluded to my second point, and Chris touched upon it also. It is an  important one. The members of the Commission appeared to be very clear about the importance of not confusing the different legal bases which might justify the use of force under international law. Recent events have tended to conflate the  distinctions between use of force in self-defence and use of force pursuant to the security council resolution.  Where does humanitarian intervention fit in?  Iraq has muddied the waters, and will make developments on the rights and responsibilities to intervene to protect human rights that much more difficult to justify.   The speech given by the Prime Minister on 5 March at Sedgefield conflates the different legal bases, I’m sure for the best possible intentions.  But we need to get back to those clear distinctions. 

The third point that I make is to support the language that the Commission has used and Gareth has explained, the language of responsibility.  Once the language of rights is adopted red flags emerge for  numerous communities around the world. Far better to put the debate, at this time at least, in terms of responsibilities.  

Relatedly, my fourth point is there may be some merit in couching the debate in terms of legitimacy rather than legality.  

The fifth point concerns the response when established mechanisms don’t work. What happens when the UN Security Council does not act --that is the 64 million dollar question.  Understandably the report falls short of making any recommendations in that regard.  There is an interesting passage in the ICJ’s Advisory Opinion that was given last week in relation to the construction of the Israeli wall. This suggests that the approach taken by the court is in some way premised upon the failure of the Security Counsel to act, and in particular, the exercise of the veto by the United States. This might support the view that Security Council inaction is not the end  of the matter. 

The sixth point is how does the international community move forward from here?  Is progress best dealt with by informal, non-governmental efforts, or has the moment come at which state action is required? And if state action is required, should it be at the regional level (where progress may be more easy to achieve), or at the global level?

Finally, what can the UK do to move things forward?  

And here perhaps at the risk of being slightly controversial, I think we have to accept that the United Kingdom’s approach to Iraq – including the legal arguments it has adopted - will make it more difficult for this country to contribute effectively to the debate on humanitarian intervention. The spotlight has been put on the possibility of abuse. This may be one area in which Parliament could play a useful role, by making it clear that  Iraq was a special case and that no broader implications should be read into the rationale for the UK’s actions. Parliament needs to be conscious of that reality as it decides how to proceed. Thank you very much.  
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