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Executive Summary

I. This report is the result of an internationaksion to the Democratic Republic of
Congo (DRC) over eight days in April-May 2008, angzd by the Swedish
Foundation for Human Rights in conjunction with thi All Party Parliamentary
Group on the Great Lakes of Africa. The mission &aabjective to explore the issue
of impunity for sexual violence in eastern Congod#o identify potential responses)
with responsible legal and political figures, namgrnmental organisations and
representatives of the international commur(idaras. 1-6)

ii. The problem of sexual violence in the Demoad&epublic of Congo is well-
documented, and by any standards horrendous. Gedaastion to counter it is
clearly needed. Many different factors play a ialéhe perpetuation of the crisis,
including on the broadest level the ongoing insiégim the east and the need to
develop a more properly functioning Congolese st for many observers, the
core underlying issue is one of impunity. Withcug &bility to hold perpetrators to
account and assert the rule of law, sexual violeviteontinue even if fighting does
not. Achieving these aims is to a good degree #éemat developing and reforming
the institutions of the justice and security sextbut to do so will require
considerable political will and a coordinated efffon all sides(Paras. 20-25)

iii. There are few reliable statistics, but theasm ©e no doubt about the scale of the
problem. Just in the medical centres of UNICEF ism@artners 18,505 people
received treatment for sexual violence in the tiest months of 2008, 30% of whom
were children: this figure of course only includestims that have sought health care.
It seems beyond doubt that sexual violence is heaxderreported, and the scale of
attacks appears undiminished despite fragile aftorbring peace to the region.
Members of armed groups have long been seen a$idfeculprits. MONUC named
the following perpetrators in South Kivu in ordénmportance: foreign armed
groups, including the FDLR/Rasta; Congolese irraggtoups; the national army
(FARDC); and, increasingly, civilians, though masfithese may have been
demobilised soldiergParas. 7-14)

iv. Access to justice for these crimes is pooniarg sense. Very few of the reported
cases of sexual violence reach the justice systarastimated 2% in the South Kivu
Province. But this is perhaps unsurprising givenghormous difficulties victims
face, often for little gain. In North Kivu only & 211 complaints of rape made in
2007 had (over the 15 months since January 208#plgidgments, with only 17 of
these being convictions. In the exceptional casder@va conviction is obtained,
perpetrators often escape or bribe their way &lease from prisons unable to hold
them humanely or securely. Courts regularly orterstate to give compensation to
victims, but to date not a single dollar has be&id.jParas. 15-20JAmicable
settlements’ outside the justice system, whichaeltienefit the victim, are common
and sometimes facilitated by judges, police anprosecutors(Para. 42)Witnesses
and survivors face intimidation and violence fromieh they are usually given little
or no protection, and considerable stigma and bpoégsure which acts as a deterrent
to seeking justicgParas. 38-41)'hey must often pay (frequently illegal) fees, amd
practice victims rely on NGOs for legal assistaasehe state does not meet its



obligation to do so. Courts have no means everatsport defendants, let alone
witnesses, from outlying districts where therefawe courts: victims often struggle
simply to get physical access to justifearas. 26-30)

v. Given how far it has been neglected, it is mopgsing significant issues of
capacity, training and resources across the juséctor were raised with the
delegation. The importance for example of speciagning of judges not only

before but also throughout their career is widelyepted, and has especial relevance
in the case of judges responsible for handling akeafiences. Prosecutors and others
told the delegation that police often lack the 3seey competence, skills and
sensitivity to conduct the crucial first investiigatt in a sexual violence case. The
delegation met a number of individual judges arasecutors whose commitment to
addressing the issue of sexual violence was vadestbut who were struggling with
few resources in difficult circumstances. Howelke, delegation also heard
complaints that others failed properly to pursusesaof sexual violence, and some
magistrates were described as being ignorant datheand acting without restraint
as"petits dieux'(little gods). Courts were also frequently crged as having an
inappropriate attitude towards or understandingexdual offences, manifested, for
example, by insistence on a medical certificata pgecondition for establishing a
rape had taken plac@aras. 31-34)'he small number of women within the justice
sector, especially the judiciary, also contributethe problem(Paras. 35-37)

vi. There is less of a problem in the laws themsglthe issue since 2006 is largely
one of implementation rather than new legislatiime exceptions are reforms to
reflect the provisions of the 2006 constitutioratelg to gender equality, to adapt
Congolese law to the Rome Statute of the Internati@riminal Court, and to
implement the principle of ‘command responsibilifiiat is responsibility on the part
of persons who, although not directly committingadi@nce, order or indirectly aid,
abet or join in its commission) — which are allemfy needed and still pending.
(Paras. 34, 43-49 and 89-9There may be scope for other transitional justice
measures, notably the creation of ‘mixed specidldwmbers’. With the removal of
the UN Independent Expert on Human Rights, bothwibik of the planned Special
Advisor on Human Rights within the Amani process] ghe UN Mapping Exercise
to document serious human rights violations upd@32(and potentially suggest
mechanisms to address them), will be especiallyhwasf support(Paras. 74-82)

vii. Military justice also raises particular issussd is a potential subject for reform.
The DRC is most unusual in the breadth of jurisdicassigned to military courts.
There are clear issues of independence within ihi&am hierarchy, and a lack of
judges of high enough rank to be able to try ofScccused of serious crimes. It is
rare for victims to make a direct complaint to thiitary prosecutor, and where they
do, there is (unlike in cases under civil jurisiin) no procedure whereby a
complainant can obtain an order from the court thatmatter be pursued if the
military prosecutor fails to do so. Commanding @gfis may also fail to pass on a
complaint, hide the identity of the soldier invallver simply transfer them to another
military region.(Paras. 34, 50-54 and 93)

viii. Reform of the security sector as a wholensssue of great significance, both to
tackle the insecurity which feeds violence agawminen and to reduce the
involvement of the security forces themselves insais. But so far the process of



brassagehas produced, in the words of one senior commaraleollection of
combatants rather than an army of soldiers’. Paoaiyed, with a minimal and
frequently diverted salary, soldiers and their fgsioften live in miserable
conditions and on occasion at actual risk of stawmaand are ill-disciplined and
dangerous. Quick-impact measures to address th&sesi along the lines of those
being developed by EUSEC, are correspondingly itambralthough considerably
more also needs to be done on a practical andgabliével for wider security sector
reform. In addition, there has been no effectiting procedure, making the FARDC
a ‘free zone’ for sexual and other serious offeadand many observers also see the
Disarmament, Demobilisation and Reintegration (DPR)cess as a missed
opportunity which has simply meant that the meariorm who in the past
perpetrated the majority of offences continue tedas supposedly ‘reintegrated’
civilians. (Paras. 55-63 and 83-88)

iX. The existing responses to the crisis of sexi@énce and the weakness of justice
have raised some issues of their own. There isredaroliferation of organisations
and projects concerned with sexual violence: |daoordination has been a
recognised as a major issue for some time, and spewfic agencies were
mentioned as being especially problematic in thgard. The delegation’s overall
impression was that the UN, the EU and internatidnaors generally might not be
as well coordinated as they could be. The appointmmia senior UN coordinator on
sexual violence is a positive step, but there apstijons about how thoroughly her
work will be followed up with practical action. Tieeis also scope for further
progress on integrating local NGOs into wider @ff@gainst sexual violence.
(Paras. 64-67)

x. Within the international effort the UNFPA-coanditedinitiative conjointe de lutte
contre les violences sexuelless been active since 2007: it has already corfg in
criticism for not producing more visible resultithaugh it is perhaps too soon to
expect them. In the east Rejusco is the most higtilgpprogramme attempting to
improve access to justice and strengthen the fubeng and has done some
significant work to rehabilitate infrastructure atodfacilitate mobile courts
(audiences foraingsWhat is notable is the relative lack of pradtio#iatives and

real engagement on the part of the Congolese gmesrtito support the development
of an effective and accessible justice system, tablackle violence against women.
The international community must take up the cingiéeof addressing sexual
violence, but in partnership with the DRC governtnas well as parliament and civil
society. Paras. 23-42, 68-73, 92, and 96-101)



Summary of recommendations
For full recommendations (including those refertedn italics below), see Section VI

To the Congolese Authorities
» Make explicit the priority of their commitment tbe rule of law by substantially
increasing the budget for justide, b)

» Take action to ensure jail sentences are enfpmwerk with investigating authorities
and local communities to combat ‘amicable settlelsieand ensure adequate funds
are available to pay judgements of compensatiomsaithe state(b, c, t)

* Reform jurisdiction so military courts deal wiplarely military matters, and
meanwhile improve access to military justice bytivis and NGOs(d)

* Take action to remove financial barriers to jestand fulfil their obligation to assist
victims with legal representatio(e)

» Systematically promote specialised training, @mass-raising, and capacity-
building programmes on sexual violence and its hagdor those involved in such
cases, including judges, prosecutors, police anersig)

* Take further measures to improve the capacitypantbrmance of the institutions of
justice, including by increasing the size of theigiary, ensuring there are an
adequate number of military judges of high rank] ansuring that the performance of
the judicial system is properly regulated, notdifysupporting th€onseil Superieur
de la Magistrature(h)

 Ensure that courts, police, and other law enfoer@ bodies take effective measures
for the protection of victims, vulnerable witnessasd human rights defendefg, h)

» Support special measures to appropriately ansitserly deal with children accused
of crimes of sexual violence at the trial stage artt prison facilities(h, I)

» Give a clear direction to all civil authoritiesd all ranks in the armed forces to
facilitate investigations of sexual violence, aakle action against those who do
otherwise(h)

« Make the necessary legal changes to establishrfand responsibility’ for sexual
violence and other serious crimes on the part ifqres ordering or indirectly aiding,
abetting or joining in such crime@)

« Consider options for establishing special tramisél judicial mechanisms to deal
with the most serious crimes of sexual violenceluding an independent truth
commission and ‘mixed specialised chambers’ opagatiithin the Congolese legal
system; the government and Senate should supgoettty adoption of the bill
adapting the Rome Statute of the International @aiCourt.(f, i)

* Promote legal reform and practical measures fd@ment gender equality, in
particular in training and recruitment for the jcidry, prosecution service and police,
and make particular efforts to ensure the appointraemore women judgeg)



* Engage more strongly with reform of the secusigtor, and implement vetting
systems based on a civil standard of proof to asditee continued presence of
suspected perpetrators of sexual violence withersticurity forcegk)

» Promote reform and rehabilitation of the prisgatem, including measures to better
ensure those convicted of crimes of sexual violareekept in secure facilities to
prevent escapef)

* The DRC parliament and its committees should icemgurther work to follow up
and address the issue of sexual violence; the Gesggovernment and international
community should engage with parliament in effeotsombat sexual violencém)

To the International Community

» Make urgent and renewed efforts to resolve caoitipissues of coordination on
sexual violence issues; strengthen the UN’s leaged coordination efforts to
ensure all relevant actors are involved, that tisefell exchange of information, and
that sexual violence issues are integrated in a#levant initiatives; support the work
of the UN senior coordinator; and engage with l@ghorities and NGO¢$o,p)

« Support the UN DRC Mapping Exercise, and inveddgvith the DRC Government
the possibility of addressing the violations it dowents by transitional justice
mechanisms, such as mixed specialised chambeisoales for truth-seeking/telling;
support vetting mechanisms; and take steps to iepttoe collection of accurate
statistics and information on incidents of sexu&mding.(q, r)

» Support the provision of assistance to victinosrfithe first report of an assault,
where relevant, until a judgement has been execatetiso as to involve seamless
coordination of medical care, psycho-social sesjitigelihood and reinsertion
support, and, where the victim requires, legal sy services and assistan(s.

» Work with the Congolese government to supportstinengthening and development
of the justice sector, notably by expanding inities$ like the Rejusco programnmn(®.

» Support improved DDR efforts, and specificallgamprehensive study of the
impacts of the DDR programme on demobilised ex-canis and the communities
into which they have been reintegrated, with a iiewnderstanding their role in the
commission of sexual offences and developing adtaedress the situatiofu)

» Support improvements within the security sedatmiuding both core reforms and
quick-impact initiatives to reduce problems betwemtlians and soldiers; in
particular support efforts, notably through EUSEChuild and improve barracks,
combat corruption in salary payments, implementisesystems to store, distribute
and collect arms, and improve the provision of faod logistical supportv)

*Provide greater support to improve the capacithefpolice(v)
» Support programmes designed to sensitise andhirnfacal communities about

issues relating to sexual violence, publicise cctins for sexual offences, and
address the stigma attached to victims of sexwéénce (w)
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(D) Introduction

1. This report is the result of an international nossio the Democratic Republic of
Congo (DRC) over eight days in April-May 2008, angeed by the Swedish
Foundation for Human Rights in conjunction with thi All Party Parliamentary
Group on the Great Lakes of Africa.

2. The objective of the mission was to explore thaassf impunity for sexual and
gender-based violence (for short, sexual violenc&#)e Democratic Republic of
Congo, to identify potential responses and to distbem with law and policy
makers. Attention was also directed to transitignstice issues. The objectives of
the mission were chosen by the organisers aftesuttimg international experts
and local and international NGOs and considerimyipus reports and studiés.

3. The delegation met with some 150 key actors in Gduoaia and Kinshasa,
including senior lawyers, politicians and militasgmmanders, local NGOs and
international organisations (see appendix).

4. The membership of the delegation came from boticAfand Europe, and
included legal experts and parliamentarians, dsviist The Rt. Hon. Lord Mance,
member of the UK House of Lords, judge and membéneAppellate
Committee of the House of Lords (the highest UnKathdom court); Hon.
Cecilia Wigstrom, member of the Parliament of Sweded its permanent
Committee on Justice; Me Delphine K. Djiraibe, aa@ian lawyer, director of the
Public Interest Law Centaand Coordinator of the Follow-up Committee of the
Appeal to Peace and Reconciliation, N'djamena, Ghdd Alpha Fall,
Senegalese lawyer and consultant, Head of the Kaashbffice of the International
Centre for Transitional Justice from January 2@Bécember 2007; Mr. Per
Bjalkander, Programme and Training Officer, Swedishindation for Human
Rights and Mr. Stephen Carter, Coordinator of tikeAll Party Parliamentary
Group on the Great Lakes of Africa, who joined thigsion in Goma and in
Bunia.

5. The focus of this report upon the issue of impufotysexual violence means that
it deals primarily with the nature, operation affeé&iveness of the current justice
system in the DRC. The authors recognise that ribielgms faced by the DRC in
this area inter-relate with problems in much wided more complex areas with
medical, social, psychological, cultural, militapglitical and other aspects. It is
particularly recognized that the conflict in east®IRC is a root cause of much of
the problem of wide-spread sexual violence, antlehding it would be of
enormous value in addressing this problem and rottmsrs. Congolese and
international support for measures to bring peicparticular the Amani process,
is correspondingly important.

! See for ex. Human Rights Watch, “Seeking Justitae-Prosecution of Sexual Violence in the
Congo War”, Vol. 17, No 1(A), March 2005; The UNgparteur on Violence Against Women, Yakin
Erturk, Report from the Mission to the DemocratigpRiaic of Congo, A/HRC/7/6/Add.4, Feb 2008;
Médecins Sans Frontiéres, “Ituri, Civilians stilktfirst victims”, report published in October 2007
Amnesty International, “DRC — Torture and Killingg State Security Agents Still Endemic”, Report
AFR 62/012/2007, October 2007; MONUC Human Righitagion Monthly Human Rights
Assessments, available at www.monuc.org; ICTJ, ‘BtHtew Steps — The Long Road to a Just Peace
in the Democratic Republic of Congo”, by Federicoré@lo, October 2004
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6. The content of this report is primarily based o ithterviews which the
delegation conducted in Goma, Bunia and Kinshaffzer&ources including
written materials and reports obtained before,rdpand after the mission have
also been used. These include some reports givipgrtant insights into the issue
of sexual violence from the victims’ perspectivashough the nature of the
present report means that its primary concerntis thie response of policy- and
law-makers and law-enforcement agencies, includmgts, to the problems
presented by such violence.
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(I1) Scope of the Problem of Sexual Violence and Ipunity in Eastern DRC

Survivors

7. The size, remoteness and frequent insecurity oDfRE combine with other
factors mentioned in this report to prevent the gibaion of reliable statistics
giving a comprehensive picture of the problem odisé violence in the DRE.

But there can be no doubt about its scale andtgradccording to UNICEF,
18,505 persons received treatment for sexual vielem one of the medical
centres run by them or their partners in 2008 oun¢ end of October, of whom
30% were children. Figures from the South Kimgpection provinciale médicale
(Provincial Medical Inspectorate) obtained throdd@NUC’s human rights
division reveal that the total number of rapes idiexd in 2005 was approximately
14,000, a figure that was thought to have decreesesiderably by 2007.
According to statistics of the United Nations Oéfifor the Coordination of
Humanitarian Affairs (UNOCHA) obtained from Rejuécd012 incidents of rape
were reported in South-Kivu in 2007. In additidme iCommissiomiocésaine
Justice et PaiXDiocesian Commission on Justice and Peace) dAtbtlediocese
of Bukavu reported that no less than 4,529 womehla#l0 men victims of
sexual violence had been received in the thrgeaux d’écoutevhich the
Diocese in that year operated in the areas of MaaBdrhale and Walungu.

8. There were 3063 incidents of rape reported in NKrttu in 2007, according to a
rapid assessment commissioned by UNFPA. In thedisirict of Orientale
province, information about the prevalence of sexigence is less accessible.
However, at th&on Marchéhospital in Bunia run biylédecins sans Frontieres
(MSF),which the delegation visited, significant numbefrgiotims continue to be
treated, and the number of rapes reported to thggiital since the latest hostilities
in 2003-2004 has not decreased — rather the cgn#acording to the hospital,
the average number of rapes reported in the 18hmadmtween January 2006 and
July 2007 was 150 per month — which is slightlyhieigthat the average of 144
per month, reported over the entire surveyed pafdday 2003 — July 2007.

The slight increase may reflect improved reportlng, it appears in any case that,
although the direct hostilities have ceased, woreamain just as much victims
now as before.

9. All these figures should be considered with greaition because they are based
solely on information collected from persons segkimedical assistance in health
care facilities. Considering the size and inact@gsi of the eastern and other
provinces, the limited number and accessibilithedlth facilities and the shame,
fear and stigma preventing victims of sexual vickfrom reporting, it seems
beyond doubt that the incidence of sexual violaadeavily underreported.

2 Although the term sexual violence may include ptremes than rape, this report does not distirfguis
between different forms of sexual violence (unkegsressively stated), especially in view of theavid
definition of rape in Congolese legislation.

% Programme de la Restauration de la Justice & 'EdadRépublique démocratique du Congo

4 Médecins Sans Frontiéresp. cit.
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10. According to Rejusct 39 percent of the survivors of sexual violencéhim South
Kivu province are girls under the age of 18. SeMafarmants told the delegation
that there was a clear pattern of increase in na@ecommitted against children.
This picture is corroborated by an MSF report, Whieveals a surge in the
number of rape victims under the age of 12 who $edik at thaBon Marché
hospital in Bunia, from 5% in 2005 to 6% in 2006L&% in 2007

Perpetrators

11. “Uniformed persons” have long been suspected ot for the vast majority of
the incidents of sexual violence. A MONUC preseatabn South Kivu named
the following groups of perpetrators in order opwntance: foreign armed groups,
including the FDLR/Rasta; Congolese irregular ggyupe national army
(FARDC); and, increasingly, civilians. Many of thelegation’s interlocutors
testified to a rapid increase in the proportioieflian perpetrators. Between
2004 and 2006, a UNFPA-commissioned rapid assessnibcates, “uniformed
persons” accounted for nearly 87 percent of thesges in the country. The rest,
some 13 percent, were attributed to civilidiis relationship is thought to have
changed drastically in 2007 when the assessmeictied that the proportion of
civilian perpetrators increased to 40 perédfigures from théon Marché
hospital in Bunia suggest a similar trend: 73%hef 2695 rape victims received
between September 2005 and December 2006 clainth#iaggressor was a
member of an armed group (regular or irregulamtfie six first months of 2007,
the figure decreased to 47% while the number ohaivperpetrators surged to
nearly 48 percentThis proportion of armed perpetrators was confirg the
NGO Justice Plus in Bunia, and was seen by maeyidsence of the wider
damage to the social fabric as a result of theliwbniHowever, it is important to
bear in mind that — as a number of interlocutonsarked — many of the civilian
perpetrators may be former combatants, as notpdras. 62-63 below.

12.There are however also indications of a more vatesjpattern, with differences
suggested between the identity of the perpetrataasleast some areas of South
Kivu — where armed militia continue to operate lyeeand other areas. The
Commission Diocésaine Justice et Paixthe Archdiocese of Bukavu reported in
early 2008 that statistics from the general hokpitRanzi in Bukavu showed that
80% of the victims of sexual violence attributedittabuse to perpetrators
speaking Kinyarwanda (Rwandan). The Diocese undtlthe need to recognise
the nature and motivation of such violence in Sdthu as being potentially very
different from that in other provinces. In suppairthis assessment, the Diocese
also relied upon surveys undertaken at its ceatr&¢alungu, Burhale, Kaniola,
Kalehe and Mwanda, in which victims overwhelmingtyributed their abuse to

®> Rejusco — a justice sector rehabilitation profetnced by European states (see para. 68 below),

® Médecins Sans Frontiéres. cit

" The term “uniformed persons” here includes membeétke national army and police officers, as
well as members of armed militias. UNFPA, “Situatibes violences sexuelles et I'impact du projet
conjoint SGBV/ACDI au Nord Kivu ». Obtained by ttelegation from UNFPA

8 An even stronger trend towards a ‘civilisation’sefxual crimes has been reported for neighbouring
Maniema province, where UNFPA reports that 94%hefgdexual crimes are allegedly perpetrated by
civilians.

° Médecins Sans Frontiéres. cit.
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armed bands of Rwandan origin. However, the atiobuo armed bands may be
more reliable than the identification of the mensbafrithe bands as Rwandan

13. Another recent trend which was repeatedly sharéd the delegation was the
increase in number of sexual crimes committed byonsi. No figures were
obtained but NGO members of the provincial sub-c@ssion on sexual violence
in Goma estimated that 90% of minors currentlyrisgn had been convicted of
rape. There is however little consideration of sgeneasures to deal with
children accused of rape both in the trial stagka@rce convicted; members of
the delegation saw 30 minors in the prison in Bumany still awaiting trial after
lengthy periods.

14. A further trend reported by MSF in late 2007 istthexual violence committed in
the domestic sphere is on the increase, which ounlel speculate is another
indication of the social stresses caused by th#éichrand possibly of the
normalisation of violence against women as a resdudixtended exposure to it.

Impunity

15.Very few of the reported cases of sexual violemaeh the justice system: an
estimated 2% in the South Kivu Province filed coanpis™, and very few of the
complaints filed lead to judgments, let alone cohens. The General Prosecutor
of North Kivu told the delegation that, of 211 cdaipts of rape in 2007 over the
15 months since Jan 2007, 78 had led to judgmenttsonly 17 of these being
convictions. It is unclear whether any of thesevixis served or is currently
serving a sentence. Further, even when thereaswation, there is a real risk the
person convicted will be able to procure releasgraply escape.

16. Given the shortcomings of the justice system, itassurprising that victims
lodge complaints in a very low percentage of caBespite the time-limits
prescribed by the lat% 60% of the cases on sexual violence brought beSouth
Kivu courts are still under instruction one yeaeathe complaint was
registered? Only 304 cases of rape were brought before cauirts in South
Kivu in 2005-6, of which only 70 were triéd.

19 As long ago as March 2004, however, a USAID/DCldAn recorded in its assessment report
Sexual Terrorism: Rape as a Weapon of War in Eagdemocratic Republic of Congpp.9-10, that:
“While many rapes are blamed on the ‘Interahamtine team discovered that this term is used in
manyrural areas to designate any armed person who coutes the bush, whether s/he is Rwandan
or not. Thus, the actual foreigners, although regalty responsible for many rapes and mutilations,
have become scapegoats for virtually all of thaiaéxiolence in the region. One group of women
even demonstrated to the team how local perpesratsume a Kinyarwandan accent [to] mask their
own identities while they are attacking villages”.

1 MONUC South-Kivu/Kinshasa, Human Rights Divisiohased on cases brought to South-Kivu
tribunals in 2005 and 2006

1210i N°06/019 de 2006ur les violences sexuelles, art. 1, adding asts 7o theCode de procédure
pénale This provision sets deadlines for action for théage, the prosecutor and the judges when they
are seized cases of sexual violence.

3 MONUC, Division de droits de 'homme

4 Rejusco and MONUC
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17.Victims of criminal offences are entitled to compation. According to MONUC,
awards of damages actually made against the State 2005 for offences
committed by state agents total some $1.3m, nototiar of which has ever been
paid to the victims?

18. Furthermore, there is a complete lack of any realgovision in the state’s
budget to cover compensation awarded by the cagésist the state. The average
compensation awarded for a crime of sexual violes¢#SD 5000. The total
amount allocated in the annual budget for justizgoilyment of damages is
3,000,000 Congolese Francs, which at the time dingris equivalent to around
USD 5350, i.e. to compensation for only one condidwictim™® There has been
some discussion of international support for a ckteéd fund for victims of sexual
violence. Although the idea raises a number ofiBggnt questions (for example
who would run the fund and whether victims of otkerious crimes would be
helped), it is worth further consideration.

Prison conditions

19.The state of the prisons in the DRC bears vernctyren the issue of impunity
for sexual crimes. The reason is of course thagigons convicted and sentenced
to prison cannot be detained securely, reliablyfairty, the justice system risks
losing its point and any public confidence or resp¥et we were told repeatedly
that the prison system is failing in these fundatalenays, a view which was
confirmed after visiting the prison in Bunia (seexBlL). For example, the
delegation was told of a case where twelve soldienvicted of taking part in
rape of about 120 women in Equateur Province wenelemned to long prison
sentences, but within one month all were free.

20.The Director of Bunia prison told the delegatioatthivilian prisoners in Makala
prison in Kinshasa get a sum of US$6 per annun &ecated towards food and
lodging. There is no budget set aside for othesgms. Hence, unless they escape
or bribe their way out of prison, prisoners mustei risk starvation or survive by
relying on family or NGOs for sustenantelChe army also fails to pay anything
towards the upkeep of military prisoners, who amefined in the same prisons as
civilians.

'3 Interview, MONUC Human Rights Division, KinshagalVlay 2008

* MONUC Human Rights Division, 2 May 08

" Ross Mountain, Deputy Special Representative®ftN Secretary General, MONUC, 1 May 2008
18 According to a BBC website report of 22 July 208@ff from MONUC visiting the main prison in
Mbuiji-Mayi in Kasai Oriental province found that neathan 20 of the 425 inmates (in a prison
designed for 200) were on the verge of death framuatrition, while at least 26 inmates had died
from acute malnutrition since February 2008. Thewk¢ delivering water to the prison on a weekly
basis. http://news.bbc.co.uk/1/hi/fworld/africa/7998.stm, accessed on 28 August 2008.
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Box 1 - Visit to Bunia Prison, lturi district, Provin ce Orientale

The Prison centrale de Bunigisited by members of the delegation comes nowtarmtely nea
meeting internationally acceptable standards fmoprconditions. 578 prisoners were housed
prison built for 220. There was no segregation ketwmilitary and civil personnel or according|to
whether a prisoner had been convicted or wasastidliting trial. Only 217 of the 578 had in f

awaiting trial for offences such as abortion, tleefobtaining by deception.
In respect of all these prisoners, the governmaitg fo pay even the budgeted amount of U
per annum and the army fails to pay any sum towthrelsipkeep of military prisoners. There i

prison walls used to cook simple meals in larges pohe infirmary consisted of a single room|jof
the most primitive nature, lacking medicines oagipeared any facilities, save the bed on whjich
one obviously ill prisoner was lying.

(1) Contributing factors to sexual violence and mpunity

21.While it may be impossible fully to understand Wigole range of factors that in
some way contribute to the perpetuation of sexitérce in the DRC, the
delegation has sought to understand how and whynityfor crimes of sexual
violence persists. Challenges in some key areaaraigsed below.

Rule of law and effective governance

22.0n a broad level, lack of effective governance kbuates to and is combined with
absence of the rule of law as part of the genenmadlitions sustaining impunity.
The DRC’s heavy legacy of extraordinary abuse efgraand of its people is
well-recorded. The 2006 general elections were no mean achieveimet the
state remains, by all accounts, a phantom in masgects and in many parts of its
vast territory. The budgetary position is not emaging. A state of 60 million
people has a budget of US$2.2 billion, around d&fhich is provided by the
international community* That compares with a similar budget of $2.3billion
neighbouring Republic of Congo with only 4 millipeople?” Less than 0.3% of
the DRC national budget is allocated to the codisvery low percentage
internationally?®

' The NGO-based Sub-commission on Sexual Violenttiineven said this figure could be as high
as 90%. Meeting, 29 April 2008

20 E.g. inKing Leopold’s Ghosby Adam Hochschild anth the Footsteps of Mr Kurtay Michela
Wrong.

2L In 2005, the international community provided sdu®$2 billion to the DRC. International Crisis
Group, Security Sector Reform in the Congo”, AfrfiRaport no 104, 13 February 2006, p. 4

2 CIA World Factbook 2007

% The national budget for 2007 allocated 2.6 bill@ongolese francs (about US$6 million) to the
courts. However, it should be born in mind thaigaife for the justice sector would include the peli
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23.The very basic consideration at issue here igjtiséite and the justice system
constitute the third pillar of a modern democratate. An independent judiciary
is the essential foundation of this pillar. IthetState’s direct responsibility to
ensure and protect a viable justice system. IState flouts, ignores or fails
properly to fund the provision of justice, it unoenes both the rule of law and
democracy generally. The circumstances facing Clesg@olicy makers are of
course very challenging, but the delegation waseored to detect limited
recognition of any of these matters among somegkeyps. Most of the initiative,
whether related to the essential infrastructur® @upporting the judiciary, seems
to be left to and taken by the international comityusind donors. It is however
the government which is legally responsible fossthenatters under international
law. In the absence of progress, be it thankseartternational community or the
government, it is the general population that ssfféhis matter of fact should be
at the forefront of both international and Congelastion.

Access to justice

24.There is no doubt that the scope and gravity ofigexiolence is positively
correlated to the lack of access to justice fotiwis. Without any or effective
access to justice, then, as several interlocutatre,ghe victims are violated
twice; first when the crime is committed, then wtieay find that no remedy
exists to punish, compensate or deter — and thgtrttay even have to continue to
live in the same community as a perpetrator whogoae scot-free. Further,
without a real risk of detection backed by the @i an effective sanction, the
law cannot operate as an effective deterrent teetimot worried by its moral
component. To avoid these problems victims muse ledfective access to safe,
speedy and reliable justice, but it is clear thatfresent system does not offer
this.

25. There are many reasons why there is an absendediive access to justice in
the DRC. The delegation notes in particular the¥ainhg features of the present
justice system: physical distance between themietnd the organs of justice
(police, prosecutor and judge), in combination viattk of access to means of
transport and poor infrastructure; lack of legaistance; institutional obstacles to
the effective pursuit of proceedings; the number gender-balance of personnel
in the justice system; social obstacles such aw@yte of the law, fear, stigma,
pressure and demotivation; and the practice of @nhecsettlement outside of the
judicial system. Each area is analysed below.

Physical inaccessibility

26.There are in many outlying areas no police stat@rn=ourts (eithetribunaux de
paix for lesser offences or the superior courts whirehcampetent for sexual
offences). The NG@ssociation des FemmasBunia told the delegation of the

and there are just over 100 000 police in the aguAfrica RenewalUnited Nations, 3 January 2008,
article available atttp://www.worldpress.org/Africa/3033.cfraccessed on 3 September 2008.
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long distances (sometimes hundreds of kilometre)women have to travel for
hearings in the towns where courts do exist, i@niy in the provincial capitals.
Courts have no vehicles or means even to trandpfehdants, let alone
witnesses, from outlying districfs.

27.The issue of access is highly relevant also wheantes to medical care. Proper
care for victims was seen by a number of interlouis having a substantial role
to play in pursuing accountability. Without any gpect of support and health
care, victims were unlikely to want to pursue tiféalilt and uncertain effort to
get justice. Centres which combined the four elémehhealth care, psycho-
social support, livelihood rehabilitation and reention, and access to justice were
seen by several interlocutors as the best moded HEAL Africa centre in Goma
being a notable example. Protection could be sagbhstitute a fifth element,
certainly where women were involved in seekingigest

Legal assistance

28.Law N°06/019 of 20 July 2006 on sexual violence provitias the victim is
entitled to the assistance of legal counsel duaihghases of the judicial
proceduré” It is not specified who will provide the victim thithis counsel, but
the State obviously has a key responsibility, asi@o guarantee the rights to a
fair trial and an effective remedy The delegation heard of no examples of the
Congolese state assuming this responsibility.

29.Not least as a result of the physical barriersctreas, it is often not feasible to
lodge a complaint without assistance. In practice only alternative for victims
Is to seek support from an NGO. However wantedfectve their work may be,
many of the NGOswith which the delegation met complained aboutdifiéculty
in accessing funding for legal assistance, inclgdar the provision of lawyers in
court proceedings. International officials told thedegation that there was ‘no
shortage of funding’ for legal assistance, but thate was still a difficulty for
NGOs to access it.

30.Related to the issue of legal assistance is thergwf various fees — some
lawful, but many others not — in connection witk thgal process. Whether lawful
or un?vvful, such fees can on their own prevent paciims from accessing
justice”.

Institutional obstacles to the effective pursuipobceedings

31.Given the neglect of the justice sector, it is sunprising that significant issues of
capacity, training and resources across that se raised with the delegation.
The need to improve the system as a whole is dednyithin this there are areas
of particular relevance to sexual violence. Theangnce of specialist training of

24 Interview with the Prosecutor @fibunal de Grand Instancia Goma
%5 Art. 7 bis alinéas 4 de la Loi no 06/019 du 2002006 modifiant et compétant le décret du 0& ao(i
1959 portant code de procédure pénale congolais.

% Art. 8 and 10 of the Universal Declaration of HumRights, 10 December 1948
2" Association des FemmeBunia, and MONUC
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judges not only before but also throughout theieeris now generally
acceptetf, and has especial importance in the case of judpg®nsible for
handling sexual offences. Prosecutors and oth&tthe delegation that police
often lack the necessary competence, skills ansitsety to conduct the crucial
first investigation in a sexual violence case. &mmple, inappropriate questions
may be asked about matters such as clothing ortlnyictim was walking alone.

32.The delegation met a number of individual judges prosecutors whose
commitment to addressing the issue of sexual veademas very evident but who
were struggling with few resources in difficult@amstances. However, the
delegation also heard complaints that others faitegerly to pursue cases of
sexual violence. Some magistrates were described & being ignorant of the
law and acting without restraint or monitoring elation to their handling of cases
coming before them - dpetits dieux’(little gods) as one interlocutor putit.

33.Courts were also frequently criticised as havingnappropriate attitude towards
or understanding of sexual offences, manifestadgxample, by insistence on
medical proof of sexual offences, in particulathe form of a medical certificate
attesting to injuries and/or the incidence of seffién order to present such
evidence, the victim has to present herself immebjiafter the crime has been
committed, something often difficult to do for angee of reason$. Rapes are in
any case frequently committed without violencethesaddition of art. 14(ter) to
the code of penal procedure by LaROB/019 recognises (para. 47 beld?The
Prosecutor of th&ribunal de Grande Instanda Goma said that, without a
medical certificate, it was often concluded tha&réhad been no rape and it was
difficult to prove penetration save in the casesftédnces against minors or
virgins. However, there is nothing in Congolese tawequire a medical
certificate before there can be a conviction f@era

34. Military justice also raises particular issues in relatmadcess to justice (for
more on the relationship between military and givgttice, see paras. 50-54
below). A direct complaint by a victim to the ciaf military prosecutor is
possible, but rare in the case of complaints inwnglmilitary personnel.
Complaints will in such cases often be made tddabal commanding officer, not
least because the victim will in most cases notktiee name of the soldier
responsible. But the commanding officers may tlaéintd pass on a complaint or
hide the identity of the soldier involv&d Of course, the longer the time taken to

8 See e.g. Council of Europe Recommendation No R({24)n the independence, efficiency and role
of judges (esp. principle Ill) (see the CounciEafrope’s website www.coe.int under the title
Committee of Ministers) and Opinion No. 4 of thenGultative Council of European Judges (see
www.coe.int/judges).

? |tis in the first instance the role of presideaf local courts to keep an eye on the performaifice
magistrates in their courts. But individual courés and should also be expected to record andtrepor
periodically upon their case-load, including a lerdawn of particular categories of work such as
sexual offences, their outcome and the time taeteal with them. Any monitoring or supervision of
performance must of course be conducted in a maminieh does not infringe individual judicial
independence.

%0 RADHIT of Bunia and other NGOs

31 Médecins Sans Frontiéres, Bunia

%2 The delegation was told that in Bunia the majaityapes were now committed without violence:
Interview with the Prosecutor of the Tribunal deafide Instance, Bunia, 29 April 2008

% Interview with military magistrates in Bunia, 2§ 2008
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investigate and to pursue complaints, the grebgedanger that evidence will be
lost, witnesses or accused be no longer capaltdeinf located, or that there will
be intimidation of victims or witnesses. The delemaalso learned about several
cases where the soldiers known to have commitieel rastead of being handed
over to the military prosecutor, were transfer@drnother military region. A
victim’s desire to lodge a complaint may thus hesfrated, and the resulting
feeling of pointlessness contributes to reducirggrthmber of women who make
formal complain®* MONUC’s human rights division in Goma told us tkzey
discourage victims from lodging a complaint if {perpetrator cannot be
identified. Furthermore, an important issue atstakh these problems is the
absence of any military legislation establishinghanal responsibility on the part
of anyone other than those actually committing #@nce; others ordering, or
indirectly aiding, abetting or joining in an off@cannot be prosecuted (i.e. the
principle of ‘command responsibility¥. The ICC bill will fill this legal gap in
respect of the international crimes that it cosex para. 48 above).

Number and gender-balance of personnel in thecpisiistem

35.The present number of judges and prosecutors ieenuitely adequate to meet
the demands on the justice system. This was thedulf frequent comment by
both NGOs and lawyers. The DRC, with its populattbsome 60 million, has
around 1500 civil and military magistratés.

36.There is also a lack of gender balance in the peeddnvolved at all levels in
administration of justice. This is not a problenmfioed to the DRC, but it is one
of particular relevance to the issue of sexualraffieg in the DRC, since women
may often be reluctant to speak of sexual violercagbuse before male
policemen, prosecutors and magistraldss point was made to us on a number of
occasions by NGOs (whose staff included many woraad)others. Of the 929
military and civil judges and prosecutors in alld@vinces (excluding the city of
Kinshasa) surveyed by the gender parity prdj@tiservatoire de la parité34 or
around 3,5% were women (Katanga had the largesingamt of female judicial
staff with nearly 9% in its civil jurisdiction.)

37.There was a strong feeling that this male predongean the judiciary
contributed to the ‘banalisation’ of sexual violerand sexual offences generally
as a ‘woman’s affair’ or again as a matter forititernational community, if it
wanted to interest itself in it. Evidence was asslt felt not to be evaluated
seriously®’

3 Association des FemmeBunia, Care Africa, Goma)

% Interview with the President and Military Prosesutf theTribunal de garnison militairén Bunia,
28 April 2008. For more on the principle/doctrifédammmand responsibility’, see for ex.
http://www.globalpolicy.org/intljustice/general/2B@ommand.htm.

% According to a survey conducted by L’ObservatoirdedBarité (www.observatoiredelaparite.org) of
the provincial judiciaries, there are 929 civil anditary prosecutors and judges outside the prowin
of Kinshasaln contrast, according to the government’s ownriégithere were in 2005 a total of
2,053 judges (1,678 civil court judges and 375tami courts judges): see ‘a Document on the
compensation of civil and military judges of thedget Department’, cited in Global Rights, “S.O.S.
Justice — What justice is there for vulnerable gmoim Eastern DRC?”, August 2005

37 Association des Femmes, Bunia, 29 April 2008, N@&eting, Goma 27 April 2008
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Fear, ignorance or cultural stigma among victimg teir families

38. A victim may fail immediately to report a rape ®number of reasons. First,
there is ignorance among victims of the importasicgme for safeguarding
evidence. Second, poor communication or inacceshighlth facilities may hinder
victims from getting medical attention in time,raany sexual offences are
committed far from competent medical health cenffé#d, family or social
pressure on victims not to lodge complaints antnag fear and ignorance of
their rights seem to work together to inhibit asctsjustice.

39.The issue of social pressure on victims is impdréaxa connects with the issue of
popular perceptions. In some cases it is a matigeaple not even realising that
sexual acts without consent of both parties aegdl according to Congolese and
international law, i.e. telling right from wrorf Connected with ignorance of the
law, and perhaps more common, is the prioritisabibother values above justice,
of which the delegation was given several examples.

Box 2 — Rape and social context

In one case, a six year old girl had been rapelddoyuncle. The girl’s
mother first introduced a complaint to the count fape. She late
withdrew it because, she reasoned, the prosecatitme uncle woulg
harm family relations. In another case, a girl@tnéd been raped byja
neighbouring minor. A complaint was made, but agaithdrawn in
order to preserve good relations between the neigiry families*

=

40.One specific problem drawn to the delegation’smdité@ as a factor serving to
discourage victims from recourse to justice isrdediness of judges to grant
accused persons conditional release: the presomiptifavour of bail pending
trial requires particular care in its applicationsexual offences, having regard to
the risks not only of repetition and of abscondimg, above all of intimidation of
victims and witnesses. The delegation heard regeatmplaints about the effects
on victims of release of accused back into thellooenmunity where both victims
and accused lived at close quart@rs.

41.The delegation recognises the difficulty of maintag alleged perpetrators in
detention, in view of the principle of “innocenttiiproven guilty”. Nevertheless,
intimidation in general is a serious problem, gararly in high-profile cases and
for outspoken human rights defenders, includingaeérs specifically involved
in the investigations of sexual offences. Thelétle or nothing done by the
government or police to protect vulnerable withnessho may be testifying
against armed men, whether through the provisisatd houses or other
measures.

3 For example, rape may thus be regarded as a walytaihing a woman as a wife, or when
committed on a young child as a cure for AIDS.

%9 Justice Plus, Bunia

0 Meetings with NGOs from North and South Kivu, 2@r2008 andAssociation des FemmeBunia.
One NGO confided that five of their own working meams had themselves been victims of rape.
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Amicable settlement

42.Finally, there continues to survive in the DRCrarsg tradition of settling
complaints of sexual offences outside the justystesn. The survival of this
tradition is encouraged by all the above factorgctvkiscourage victims from
taking their case to court. Amicable settlemenblags the transaction of money
or valuable domestic animals such as cows or slieeay also be agreed that the
perpetrator should marry the victim, their unionihg been ‘consummated’, even
though only by a criminal act. While this may reradiie stigma of rape, it means
that the victim becomes potentially a victim yeaing and does nothing to
discourage future presumptive offenders or to aféeress for rap&. Likewise,
“compensation” by way of providing money or animassa settlement does
nothing to deter future offenders since it is pstikely to benefit the victim’s
family as the victim herself, if at all. Despiteethrohibition in law N06/019, the
delegation was told by NGOs in Goma and Bunia, stigating police §olice
judiciaire), judges and prosecutors, sometimes directlyifatgl the conclusion of
amicable arrangements, rather than to investigadetermine a case.

“! Interview, President judge @Fibunal de Grande Instanda Bunia, 29 April 2008
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(IV) Legal and Institutional Framework

The Status of Women

43.The equal status of men and women is guarantedtteb@onstitution of 18
February 2006. The Constitution contains a fullafgirovisions protecting
human rights and fundamental liberties and progdor the responsibilities of
citizens and the state (Title Il). It provides particular, that:

“All Congolese citizens are equal before the law have the right to
equal protection of the law$”

“Public authorities shall ensure the eliminatioregéry form of
discrimination in relation to women and assureptaection and
promotion of their rights. [...] They shall take meess to combat
every form of violence committed against womenathipublic and
private life. Women have the right to fair represdion within

national, provincial and local institutions. Thatstshall guarantee the
implementation of gender-parity in such institusomhe manner of
application of these rights shall be determinedspgcific] law.”*?

Public authorities shall ensure the eliminatiors@tual violence.
Without prejudice to the relevant internationahbtres and agreements,
all sexual violence committed against any persoth tlie intention of
destabilising the latter, or of destroying a fanatyeliminating a whole
population is made a crime against humanity putighly the law.*

44.However, the constitutional protection of gendeitpaneeds to be — and has not
yet been — reflected in specific laws governingdtatus of women. Until now a
married woman has been in the eyes of the law am(arts. 448 and 450 of the
Family Code), so that, for example, her propertyonees her husband’s (without
her husband’s property becoming hers) and she besobliged to reside
wherever he does. Furthermore, the wife needsutimasation of her husband in
order to undertake commercial activities.

“2Tous les Congolais sont égaux devant la loi edooit & une égale protection des lois (art. 12)
“3Les pouvoirs publics veillent & I'élimination daite forme de discrimination a I'égard de la femme
et assurent la protection et la promotion de sestdr|[...] . lls prennent des mesures pour lutter
contre toute forme de violences faites a la femams ¢k vie publique et dans la vie privée.

La femme a droit a une représentation équitableein des institutions nationales, provinciales et
locales.

L’Etat garantit la mise en ceuvre de la parité horfereme dans lesdites institutions.

La loi fixe les modalités d’application de ces dsdart. 14)

4 Les pouvoirs publics veillent & I'élimination déslences sexuelles. Sans préjudice des traits et
accords internationaux, toute violence sexuelleefaur toute personne, dans l'intention de
déstabiliser, de débloquer une famille et de fdisparaitre tout un people est ériger en crime oant
I'humanité puni par la loi (art. 15).
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45. A specific law on the equal status of women has lsedmitted to the
government for review, but has not yet been adoft&tie DRC has also not
ratified the Protocol to the African Charter on Hammand People’s Rights on the
Rights of Women in Africa (adopted on 11 July 20@3)ing so would signify at
an international level its commitment to the pratatof women'’s rights. Finally,
UN Security Council Resolutions 1325 and 1820 anrtile of women in conflict
and post-conflict situations (the latter focusipgdfically on sexual violence) are
documents of utmost importance whose careful damapplication (and
thorough integration into international efforts) wia go a long way towards
addressing many of the issues raised in the prespatt®°

The Law on Sexual Violence

46. In the specific area of sexual violence there exastnodern and very
comprehensively formulatdi sur les Violences Sexuellbich consists off.oi
N°06/018 de 20 juillet 20Q&upplemented blyoi N°06/019 de 20 juillet 2006
modifying and amplifying th®écret de 6 aolt 195€bncerning the code of penal
procedure. The former law £06/018) modifies article 170 of paragraph®i(
Viol) of Section Il of Title VI of theCode Pénaléo make guilty of rape “every
male, of whatever age, who introduces his sexugdmreven superficially, into
that of a woman” and "every woman who obliges aentalintroduce, even
superficially, his sexual organ into hers” in a geehensive range of situations
involving, in summary, violence, serious threatsrcion (direct or indirect),
including psychological pressure, or abuse of pegswt for any reason in full
possession of their facultisThe law goes on to extend the definition of rape to
include a variety of other forms of penetrationnbgn and womeff

5 Swedish Ministry of Foreign Affairs, ‘Human Rigtitsthe Democratic Republic of Congo 2007’,
Report.

6 SIRES/1325 (2000), adopted on 31 October 2000 ARESS1820 (2008), adopted on 19 June 2008.
The resolutions apply to all members of the Unitedidhs and emphasise the need to protect women
and girls in conflicts and, more importantly, thamen should be involved at all levels and at all
stages in the prevention, management and resolotioonflicts as well as in post-conflict
peacebuilding.

47«Aura commis un viol, soit & I'aide de violencesmenaces graves, ou par contrainte a I'encontre
d’'une personne, directement ou par 'intermédialhen tier, soit par surprise, par pression
psychologique, soit a I'occasion d’'un environnenmrcitif, soit en abusant d’une personne qui, par
le fait d'une maladie, par I'altération de ses f#és ou par toute autre cause accidentelle, aurait
perdu l'usage de ses sens ou en aurait été priv@palques artifices : (a) tout homme, quelque soit
son age, qui aura introduit son organe sexuel, mgaperficiellement dans celui d’'une femme ou toute
femme, quel que soit son age, qui aura obligé umrhe a introduire méme superficiellement son
organe sexuel dans le sien"

“8 «b) tout homme qui aura pénétré, méme superfioielie I'anus, la bouche ou tout autre orifice du
corps d'une femme ou d’'un homme par un organe §epaetoute autre partie du corps ou par un
objet quelconque ;

) toute personne qui aura introduit, méme supietfament, toute autre partie du corps ou un objet
quelconque dans le vagin ;

d) toute personne qui aura obligé un homme ou enarfe a pénétrer, méme superficiellement son
anus, sa bouche ou tout orifice de son corps paprgane sexuel, pour toute autre partie du corps ou
par un objet quelconque. »
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47.The latter law (R06/019) contains four provisions of particular s$iigance to the
present report. First, it adds art. 7(bis) to thecpdural code to introduce time
limits: for the reporting by the investigating pito the civil or military
prosecutor of any cases of sexual offences withih@durs, for preliminary
investigation by the investigating police of compta of sexual offences within
one month and, for the completion of the procesawdstigation and the
rendering of judgment, within three months. As datbove, there are wide-
spread complaints that these time limits are neeoled in practice. Secondly, it
adds art. 14(ter) to the code to provide that consannot be inferred from words
or conduct, where the victim’s ability to give cens freely has been unduly
altered by force, trickery, etc., and that congamnot be inferred from silence or
want of resistance. Thirdly, it amends art. 10haf same code to remove any
requirement for members of the investigating poicprosecution service to
report complaints of sexual offences to any supdxédore proceeding to make
any arrest. Finally, it adds to art. 9b of the gaheral code a prohibition on courts
ordering “transactional” compensation (‘famicabltlement’) in lieu of
punishment for sexual offences.

International Crimes

48.The DRC ratified the Rome statute of the IntermaldaCriminal Court (ICC) on
11 April 2002?° Since then (and because the DRC has a monistdgsgiim)>°
crimes against humanity and other crimes covereitiédyRome statute have been
domestic crimes in the DRC. But the necessary Bpéegal reforms to give teeth
to this change have been lacking, and the governbikéadapting the Rome
statute to Congolese law (hereinafter ‘the ICC)h#l still pending®* This, when
passed, will align with the Rome statute the doinestdes covering penal 1&fy
judicial competencd, criminal procedur¥ and military justic€® The new law
will, when in force, transfer the jurisdiction dfe military courts to an Appeals
Court Cour d'Appel. The Appeals Court hearing such cases will cosia
reinforced banc of five, instead of the usual thjedges, and its decisions will be
subject to appeal to the Supreme CoGaduyr Supréme de Justicdwo of the
judges in the Appeals Court and, if the matter gneappeal, the Supreme Court
will be military judges of same or higher rank thary officer accused in the case.

49.In the past, Congolese magistrates in their judgesrieave been unwilling to
make direct reference to international treatiehsicthe Rome StatuteThe
Constitution stipulates that “the courts and tridsncivil and military, apply

9 The ratification followed the adoption of tBécret-loi N13 of 13 Mars 2002

% Under a monist system international treaties aatimally form part of domestic law without
needing further legislation.

*1 Projet de loi portant mise en ceuvre du statut d@dar pénale internationalas last modified in
October 2002

%2 Décret du 30 janvier, as amended.

*3 ’'Ordonnance-loi A82-020 du 31 mars 1982 as amended.

* e Décret du 6 ao(t 1959 as amended.

*®| es lois 1023-2002 et }1024-2002.

% |CTJ, “A First Few Steps — The Long Road to a Resice in the Democratic Republic of Congo”,
Oct. 2004
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international treaties duly ratified [...f".In recent years, however, there are
several examples of judgments from military cowtl®re provisions of the Rome
Statute have been invoked. Apart from referringrwvisions in the military penal
code, the High Military Court in May 2006 in itsghiminary decision on the
culpability of the defendants invoked article Alvé Rome Statute (pertaining to
crimes against humanity§.In another decision by thgribunal de garnison
militaire in Ituri of March 2006, in which a Captain in t@®engolese Army was
convicted of pillage and murder, reference was ntadeticles 8, 2a and 8c, i and
77 of the Rome Statuté Reference to international provisions of this nais by
no means consistent; in the final judgement inkhkoro case where soldiers of
the FARDC were convicted of several counts of wanes, no reference was
made of the Rome Statift.

Military vs Civil Justice

50. Any observer rapidly becomes aware of the fundaatewtture and significance
of the division between civil and military justicethe DRC. While most if not all
countries recognise some form of military justites DRC is most unusual in the
width of jurisdiction assigned to its military cdsi(see Box 3 below) and as a
result in the day-to-day impact of such courtseesdly in the area of sexual
violence on which this report focuses.

51. The operation of the military justice system in DRRC gave rise to many
concerns on the part of our interlocutors (see Borlow)** A fundamental issue
is that of actual and, on the part of the publercpived lack of independence.
Although lack of independence is an issue bothvatand military jurisdictions,
the fact that military judges are subject to thétary hierarchy presents special
problems. For a start, no military judge can heease in which a superior in rank
Is an accused. This can cause obvious difficulpasgicularly given the small
number of military judges above the rank of maghmost all concentrated in the
largest citieS?

7 Art 153 para. 4 Constitution of 18 Feb 2006. Thedtparagraph reads: Les Cours et Tribunaux,
civils et militaires, appliquent les traités intetionaux diment ratifiés, les lois, les actes
réglementaires pour autant qu'ils soient conforrags lois ainsi que la coutume pour autant que
celle-ci ne soit pas contraire a I'ordre public aux bonnes meceurs. »

%8 Arrét avant dire droit P.D. N°001/06 du 12 mai 20@histére public vs Germain Katanga et Goda
Supka. However, the court could not sit in thisectas want of judges of the appropriate rank, g o
of the defendants, Germain Katanga, was in Oct2be¥ arrested and transferred to the International
Criminal Court in the Hague, MONUC Human Rights iBion, « Application directe du Statut de
Rome par la Haute Cour Militaire Une jurisprudenoafirmée », unpublished, undated.

%9 Judgement RP 018/2006 of 24 March 2006, MilitarysBcutor and the parties civiles vs Capitaine
Blaise Bongi Massaba. Op. cit.

¢ High Military Court Judgement RPA 008/05 of 22 Aistj2007

®1 E.g. Rejusco, Justice Plus, and the Presidehiedffilitary Court of Bunia

%2 According to lawyers interviewed by the delegatithere is no difference in the basic training
received by military and civil judges. Either carpath is open to be chosen, and a judge can switch
from one to the other, even late in his or hereare
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Box 3 — Military jurisdiction

Military jurisdiction is foreseen both in the Trati@hal Constitution of 2003 (art. 148) and in the
present Constitution of 2006 (art. 156). Both Citutsons indicate that the competence of militgry
courts is to be determined by ordinary laws (altioart. 156 of the present Constitution expregsly
mentions that it covers offences committed by mesilo¢ the armed forces or national police).
The relevant ordinary laws appear at present t@roennance-loi h82-0200f 31 March 1982 a
amended andlois r 023-2002and n° 024-2002as amended, to which we have referred in |the
context of the ICC bill (para. 48 above and foo&spt
Under the present law, military courts try (a) memsbof the armed forces and police for fll
offences and (b) all persons, military, polmecivilian for any offence involving a firearm. As ja
result, many cases of sexual violence fall withie furisdiction of military, rather than civ
courts. This is in our view an inappropriate diersiof jurisdiction, which needs fundamental
reconsideration. However, the only alteration autfgeforeseen is that which will follow from thg
current ICC bill, (see para. 48 above), which ofirse only cover those cases so severe ds to
constitute international crimes.

52.Most of the problems of which the delegation wderimed related to the military
prosecution servica(ditorad).®® The fact that a military judge only can hear an
accused of lower or equal rank is, as mentiongadphblem in itself. But the
delegation heard of many complaints that rank ptayst more insidious and
detrimental role, in the form of pressure exercisgduperiors on the military
prosecution service not to pursue complaints agaiesnbers of the armed forces
or police. According to the NGO Justice Plus, orevjpus commanding officer
still ordered the military prosecuf8mot to pursue cases against soldiers under his
command without his approval. We were also informednother example in
Kisangani where two military prosecutors who didgue officers in the armed
forces were in October 2007 publicly beaten up. @ii#ary judge, speaking in
the presence of and without contradiction by a nmesmolb the military prosecution
service, told us that in his view the military peostion service was not really
independent and only took cases seriously whee tlvas a public outcry. We
heard comments to the effect that military prosesutailed to pursue fully-
documented cases which they received from the gdokcpolice officer spoke of
155 such cases being sent by the police to théamyilprosecutor in 2007, of
which none had led to any actith.

53.The problems identified in the previous paragrapk With a difference in the
right of access to military and civil courts. Ipablic prosecutor fails to pursue a
case before a civil court, the complainant canioldtam the civil court an order
that the matter be pursued. No such right existslation to military courts. The
president of the military court in Bunia suggedteat a valuable reform would be
to give victims a direct right of access and militjudges the power to require
cases to be heard that the military prosecutomieadbeen willing to refer. NGOs
in Goma and Ituri also suggested that NGOs miglgiben a direct right of
intervention before the courts. It should be ndted whilst these may be possible
short-term measures, giving victims direct accessititary courts may also
increase the work-load of these courts, often iated with cases, while failing to
address other fundamental problems such as sontargnprosecutors or
magistrates’ unwillingness to pursue cases, omgtlack of legal assistance.

83 'auditorat has judicial status and equates withntiristre publiquen civil courts.
® In apparent breach of art. 10 of the penal codeadedure as amended: see para. 36 above.
% Meeting with the North-Kivu Sub-commission on Sakuiolence, 30 April 2008
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54.Despite the evident problems of the present dimisietween and arrangements
for military and civil justice, the delegation alseard comments — including from
respected NGOs such as Justice Plus in Buniaheteftect that the military
courts worked better and were more “efficient” tlwanl courts. “Efficiency”
alone does not however necessarily equate witltgysind we also heard adverse
comments on the habit of some military courts dijjngen flagrance without
thorough prior investigation of the circumstan@es.

Security Sector Reforff

55.The reform of the security sector is perhaps thetrabvious avenue for action
both to tackle the underlying conflict and insetuwhich feed violence against
women and to make the military itself a tool agagexual violence rather than
one of its drivers. Many calls have been madegemeyears for political will and
practical measures to be brought to bear on the $#\chieving effective
reforms while expecting the security forces atdhme time to combat dissident
armed groups is difficult, but it is important bdtie Congolese government and
its partners find the means to do so.

56.0ne major challenge concerns the restructuringe®rmy and in particular the
brassageorocess, which consist in integrating and traininggular forces with
regular forces into the different brigades of tlengolese army, FARDC. The
delegation was told that the proces®fssagdails to provide any solid training
or military discipline to the many ex-militia fors¢hat are being integrated into
the FARDC. The army has become — in the wordssafraor military
commander — ‘a collection of combatants rather #raarmy of soldiers’. The
process obrassagenas been conducted without any vetting procedigtalone
prosecution of offenders, which makes the FARD@ee‘zone’ for sexual and
other serious offenders.

57.Wages are extremely low and often not paid atedhlise of corruption within the
military hierarchies; even an officer of the rarfki@ajor receives only $55 to $60
per month. Furthermore, soldiers and their familie® extremely poor living
conditions and a lack of barracks often means likkeyamong the civilian
population, with a correspondingly greater oppdtiufor abuses. The delegation
was however informed of new procedures supportetthdynternational
community to facilitate direct payment of wagesorder to avoid their corrupt
abstraction en route to the soldiers earning the=a para. 88 below).

% MONUC, Human Rights Division, Kinshasa

%7 Security sector reform is commonly referring te tructure, regulation, management, funding and
control of security systems within the military lige and judiciary (definition used by the EU). In
addition, it may refer to demobilisation of combrta the restructuring of formal and non-formal
security actors and civilian oversight (Internatib@risis Group, “Security Sector Reform in the
Congo”, Africa Report No 104, 13 February 200682 .For the present purposes, demobilisation is
treated as part of the concept of DDR.

% E.g. International Crisis Group, “Security Sect@f@®m in the Congo”, Africa Report No 104, 13
Feb 2006; Amnesty International, “The Democratipt#ic of Congo — Torture and Killings among
Security Agents Still Endemic” Report, October 2007
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58. Whilst the various peace agreements have includadgons affirming the
parties respect for human rights, the provisionthefConstitution relating to the
area of security sector reform are wéalndeed, it was clear from interviews
with MONUC officials as well as Congolese lawyenrslgoliticians that there are
no effective processes of vettifign place, neither for soldiers already in the
integrated armed forces nor for those being preckBsm un-integrated units
throughbrassageOn the contrary, the delegation heard repeatafysituation
where individuals known or suspected to have beeolved in sexual violence
and other serious crimes remain in positions df@utly, and sometimes even
receiving promotion. Specific instances of suctesdasave been referred to
elsewherg?

Disarmament, Demobilisation and Reintegration (DDR)

59.The recently terminated DDR programme was mentiomeéveral interviews in
relation to its impact on sexual and other violeoommitted by civilians. Since in
the past, men in uniform perpetrated the overwhejnmajority of sexual
violence, DDR processes could play an importarg molensuring the effective
transition of former combatants to viable civiliares.

60.The DDR program, formally led by CONADER (the Nai& Commission for
disarmament, demobilisation and reinsertidir) partnership with and financed
by the World Bank, was initiated in 2004 and has gnded. According to the
World Bank, more than 120,000 adult ex-combataat&tbeen demobilisétand
30,000 child soldiers releasé&t.

61.However, many persons interviewed by the delegatigygested that the failure
of the DDR programs to adequately reintegrate caamsa meant that the men in
uniform who in the past perpetrated the majoritguwéh offices continued to do
so as supposedly ‘reintegrated’ civilians. In otverds, as the Governor of North
Kivu told the delegation, the civilians appearinghe reports of changing profiles
of the suspected perpetrators are in fact “denssalpersonnel.”

62.The DDR programme seems in this respect to haledfto adequately address
issues of justice and social order, or to have aaledy followed-up what happens
after ex-combatants return to their designated/hoonemunity. The deputy head
of MONUC told the delegation that MONUC favourscarnmunal approach’ to

®9 Articles 185 and 189 relating to the police andyaataff respectively stipulate only that

these sectors should 'take into account objectiteria linked to .... proven morality'doivent tenir
compte des critéres objectifs liés a. une moré@ligouvée")they can hardly be viewed as provisions
guaranteeing security forces free of serious oend

O See para. 83 below for more on vetting.

"L See for example the Mission Report of the UN SpdRapporteur on Violence Against Women, Dr.
Yakin Erturk, February 2008

"2 The concept of DDR is increasingly representingxdended to DDRRR, referring to Repatriation,
Reinsertion and Reintegration.

3 Commission nationale de désarmement, démobilisatioéinsertion

"j.e. not necessarily reintegrated into civiliae li

> World Bank, “Emergency Program for DemobilizatiordeReintegration Environmental and Social
Impact Assessment” (By Boukari Tare), Report No.ZE]June 2008
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the reintegration of ex-combatants, so that thelesbommunity into which they
are to integrate is considered. But it seems dilffio square this ideal with what
the delegation heard to have been the actual agpafaNorld Bank-sponsored
DDR programme, the Emergency Demobilisation anahfegration Project
(EDRP) (part of the Multi-Country Demobilization@&Reintegration Program).

63. While it was “never conceived to carry out longatereintegration and
community development® the EDRP, in addition to achieving demobilisation,
was to include annual evaluations including ansssent of ... “the level of
criminal activities undertaken by ex-combatantsl tHre impact of reintegration
on an ex-combatant’s family members”, as a meambétp identify social and
environmental impacts..”® This makes it surprising that the social aspees a
almost completely ignored in the end-of-programviEsnmental and Social
Impact Assessment” recently commissioned by thelt\Bank’® Information on
possible social impact is limited to a paragraptingothat the communities
surrounding the demobilisation centres studiedddadke pit latrines, safe water
supply and electricity which the ex-combatantshef ¢entres enjoyed. Without (it
seems) interviewing any ex-combatant, the authdinefeport concludes that the
demobilised ex-combatants “have either reintegrétedarmy or returned to their
communities to run a business or activities forahithey have [been] given
training” and that “no significant legacy impactene identified”’® No
assessment of “the level of criminal activities eridken by ex-combatants” — as
was planned — appears to have been produced.

" MDRP open letter to Amnesty International, OctoP@06
(http://www.mdrp.org/PDFs/N&N_20_06.pdf)

" The World Bank, “Technical Annex for a proposed gfrSDR 68,1 million (US$100 million
equivalent) to the Democratic Republic of CongodnrEmergency Demobilization and Reintegration
Project”, p 39, May 3 2004,

8 The World Bankpp cit. note 75The field visits of the report author do not ird#uany of the
demobilisation centres the Kivus, Ituri or any otbéthe eastern-most provinces.

" The World Bankpp cit., p 24
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(V) Some existing responses

Coordination of International Assistance

64. There has been a marked proliferation of orgamisatand projects concerned
with sexual violence, notably among local and imégional NGOs and
international agencies and donors. Lack of cootiinghas been recognised as a
major problem for some time, and some specific egsnwere mentioned as
being especially problematic in this regard. Digigrinternational bodies and
states appear to channel much of their work irfiglé of gender justice through
their own projects or through joint projects (sashRejuscdy supported by
limited groups of such bodies or states, accortbrtyeir perception of what
matters or what fits best with their particularirgsts, without any overall strategy
necessarily existing on the part of the internati@@mmunity as a whole. The
delegation’s overall impression was that the UN, U and international donors
generally might not be as well coordinated as ttwyd be. The delegation also
heard concerns about the lack of focus of the &ffoirindividual organisations. A
rational division of labour in relation to the igsaf sexual violence requires clear
quality control and prioritization of each orgarisa’s efforts, within a clear
framework of linkages to other actors. It may ba&t gome bodies are better
adapted to political advocacy and coordination tfwezn operational role.

65. The appointment of a senior UN coordinator for s¢xiplence issuéSis a
positive step, although there are questions abmutthoroughly her work will be
followed up with practical action. The natural bddytake the lead in
coordination efforts would seem to be the UN thiodONUC. This is
particularly so as while th