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Joint Working Group on Corporate Accountability: Terms of Reference
Aim

Since the launch of the UN panel structure on the illegal exploitation of natural resources in the Democratic Republic of the Congo, the APPG has undertaken a process of consultation and round-table meetings on issues of corporate accountability. This process showed that there appeared to be significant scope for common ground between businesses and NGOs on providing frameworks for business conduct in areas of conflict and weak governance. The aim of the working group is to explore the extent of this common ground as far as possible and to put it into concrete terms, on the basis that this will help move the process forward to the benefit of all parties. 

Principles

The Joint Working Group (JWG) is not intended as an opportunity for general discussion on corporate accountability: the emphasis will be on concrete practical recommendations as opposed to theoretical discussion. It is stressed that the group will not be forum for examining the detail of past cases or making new accusations. Participants will be expected to refrain from using the proceedings to make political capital or score campaigning points. In the interests of open and uninhibited exchange, all discussions will take place in private. Any reports of proceedings will be produced in accordance with the Chatham House rule. 

Although the APPG will retain direction of the process as a whole, it intends to act as far as possible on the basis of consensus: the APPG sees its role largely as a facilitating one. The working group is of course an entirely voluntary body: no participant is obliged to continue with the process at any stage. 

Process

The group will cover a range of issues and proposals for action, which the APPG will distill from previous discussions and consultation with participants. Discussions will start from issues of general principle and proceed to practical mechanisms in as much detail as possible. 

The APPG will set out an outline agenda which will provide the framework for the series of meetings, and which will be subject to modification if necessary in accordance with the progress and demands of the process. The APPG will guide and structure the discussion, but participants may cover any subject if there is a sufficient consensus to do so. 

As discussions progress, the APPG will distill areas where there appears to be agreement and put them out for feedback from participants in a parallel process of consultation. By the end of the working group meetings this process should have produced a final statement acceptable to all parties. Any issues or problems that arise in the consultation process will be incorporated if necessary into the working group agenda for resolution before the final meeting of the working group, though it is not intended to debate the statement line-by-line. 

The APPG will also consult informally with a range of relevant actors outside the immediate working group, including government, businesses, NGOs, and others, and incorporate their input if it is thought useful. In addition, participants are encouraged to submit documents, detailed proposals and arguments to the group outside the meetings (preferably no more than three pages long): the APPG will coordinate distribution and feedback as needed. 

Within the working group the Chair will endeavor to maintain the flow and structure of the discussions. If it is thought useful, the Chair may from time to time ask individual participants to contribute proposals, or delegate smaller groups to reach agreement on the detail of a particular issue. 

Output

The final output of the working group will be a statement setting out areas of agreement between the participants. There is no set expectation as to what the content of that agreement will be, or indeed that there will necessarily be any agreement: the final statement will simply set out what common ground there is. In certain areas, this may be in considerable practical detail. In others, agreement may be on a more general level with details subject to further discussion. 

The final statement will be presented to relevant parties outside the working group and published on the APPG website. Whether and how it will be used in any further context will be an issue for the group to discuss. 

The initial impetus for the APPG’s involvement in issues of corporate accountability was the issue of the exploitation of natural resources in the eastern Democratic Republic of the Congo. However, the working group will have a universal focus not limited to the DRC.

Format

The APPG envisages a series of six meetings, each no more than a month apart, lasting between 2 and 4 hours. The length, frequency, and number of meetings may be varied if there is a sufficient consensus among the participants that such a move would be useful. The process as a whole is expected to be complete no later than the end of July 2006. The venue of the meetings will either be in Parliament or at another mutually convenient location such as Chatham House. 

Participants

The participants of the working group are as follows: 
Anglo American (Edward Bickham, Executive Vice-President for External Affairs) 

The International Council on Mining and Metals (Paul Mitchell, General Secretary) 

Shell International (Mike Wilkinson, Vice-President, Policy and Issues) 

De Beers (Simon Gilbert, Public Affairs Manager) 

Standard Chartered (Jonathan Angliss, Manager, Group Corporate Affairs)

Human Rights Watch (Anneke van Woudenberg, Senior Researcher, Africa)

Amnesty International (Peter Frankental, Business Group Manager)

RAID (Tricia Feeney, Executive Director) 

Christian Aid (Sharon McClenaghan, Senior Policy Officer, Private Sector) 

Global Witness (Carina Tertsakian, Lead Campaigner, DRC) 

Richard Hermer (Doughty Street Chambers) 

Dan Leader (36 Bedford Row/RAID)

Muzong Kodi (Chatham House)

Stephen Carter (Coordinator, APPG on the Great Lakes Region of Africa)

There may also be one additional MP or Peer. Additional members may be co-opted at the discretion of the APPG, which will act in consultation with the participants. The numbers of participants have been set so as to allow meetings to take place even if one or more parties are unable to send a suitable representative, though action may be taken to balance the proportion of NGOs and businesses if the composition of the group is at risk of becoming too seriously unbalanced. However, every effort will be made to arrange meetings to suit the availability of all participants. 

Agenda

Based on previous meetings and consultations with various stakeholders, the APPG has prepared a draft agenda, which may be amended during the working group process to reflect the course of the discussions.  

The format below offers a list of questions for the working group to consider, in conjunction with the APPG’s initial take on some of the issues and potential areas of common ground, based on a fallible reading of earlier consultations. It is stressed that this contextual material is intended as an aid to structure and to sparking discussion rather than as a pre-determination in any way of the deliberations of the working group. Feedback and correction are welcomed. 

Much of the earlier round-table discussions centred on the question of code of conduct-based mechanisms. This seems to be a key issue for consideration, particularly given the government’s effort to review the functioning of the OECD Guidelines in the UK; and one that offers scope for agreement. While the discussions on this subject are designed to establish principles that are universally applicable, it is clear they relate in the first instance to the OECD mechanism. 

Meeting 1: General principles – Code of Conduct/OECD mechanisms

Issues for consideration

- Is a guidelines-based mechanism useful and appropriate in principle?

- If so, what are the general characteristics it needs to be both effective and fair? 

- If mediation is unsuccessful, should it result in a clear statement either exonerating a company or confirming a breach in the guidelines? 

- Is the OECD process in particular a suitable vehicle for a guidelines mechanism?  

Context

The APPG’s previous round-table meetings suggested that there was significant support for the view that a guidelines mechanism like the OECD process could play a necessary and appropriate role – if (and only if) it was properly conceived and structured. 

At a basic level, there seemed to be widespread agreement that some sort of guidelines as to what does and does not constitute acceptable behaviour in challenging business environments like the DRC would be useful. But there was much greater concern about the way the mechanism around them worked. The experience of the UN Panel of Experts graphically showed the risks posed by poorly structured, ad-hoc inquiries: companies and NGOs were both anxious its shortcomings not be repeated. At the same time, a more legitimate and better-structured mechanism could provide a number of benefits; not least a bulwark against anything similar in the future. 

Companies described three principle potential benefits from a guidelines process. The first was the ability to clear their name if unfounded accusations were made, by whatever body. The second was the contribution guidelines could make to providing a level playing field among competing companies by highlighting firms which flouted business norms. The third was the provision of clear guidance on acceptable practice in a particular context, allowing companies to avoid accusations of wrongdoing in future. There seemed to be scope for consensus that these required a credible, robust mechanism: one that made clear findings on the substance of allegations and their compatibility with the guidelines and offered guidance for the future. The corollary was that it also had to be absolutely fair, in accordance with due process, and not expose companies to undeserved damage to their reputations. 

Meeting 2: Practicalities – structure and stages of the process

Issues for consideration

- What structure should the guidelines process have to be effective, independent and fair?

- Should there be some sort of right of appeal, and if so how should it function?
- What is the proper way to determine whether a complaint should be considered?  How can frivolous and malicious complaints be excluded without damaging the legitimacy of the process? 

- Who should be given standing as a complainant? 

- How can mediation efforts be made more effective? 

Context

It is clearly essential that any mechanism be properly and fairly structured. There was also a general desire to avoid a process that was cumbersome or lengthy. 

The independence of the mechanism is clearly of great importance to its credibility. In the case of the OECD Guidelines, some question has been raised as to whether it is desirable that the NCP be an arm of the DTI rather than an entirely independent body in the style of an ombudsman. In addition, the JWG should consider what the NCP should be – whether for example it should be a single person or some species of panel, and whether the same individual or panel should be responsible for all stages of the process. There is also a question whether there should be some right of appeal against its decisions– and if so, when and to whom.  

There seemed little objection to the basic structure of the OECD process – e.g. initial assessment, mediation, and (if mediation fails) a final statement. If this is indeed the case, it raises a number of issues. First, the criteria by which a complaint should make it past the first hurdle: Legitimacy requires that the initial assessment be transparent and fair; it must not exclude complaints with some genuine substance but must keep out ill-conceived, malicious, and unfounded allegations. Similar considerations apply to the question of who should be allowed standing: clearly not just anyone can be a complainant, but the lack of one directly involved in an issue should not prevent it being considered if it is in the public interest. The NGOs particularly supported the eventual decision to admit civil society complainants when the UN was unable to act in relation to the DRC cases. 

Once they were accepted, there was a general agreement that mediation should be the first means of dealing with complaints; and it was hoped that in most cases this would resolve the issue. The APPG would welcome recommendations from the working group as to how this might be made more effective. 

Meeting 3: Practicalities – procedure, fact-finding and confidentiality

Issues for consideration

- What should be the detail of process and timeframes in the different stages of the mechanism?

- What measures should be adopted to minimize undue reputational risk to participants while the process is ongoing?

- What should be the requirements for confidentiality within the guidelines process?

- How should evidence be presented to the NCP, and what should be its own fact-finding role? 

- What rules should govern the exchange of information between the different parties? 

Context
The working group should consider how to make the detail of the guidelines procedure both fair and effective. The APPG expects that participants will suggest detailed proposals for the consideration of the JWG. 

Among the more important issues in this area are likely to be the way arguments and evidence are presented and the fact-finding role of the mechanism. If it is to make a determination, it seems clear the NCP should have as sound a basis to do so as possible within the limits of a non-judicial process, but this needs to be defined in practice. In addition, the working group should consider how the fact-finding role of the NCP should function. 

There is clearly a requirement to strike the proper balance between the need for confidentiality and the principles of transparency and due process. This particularly applies to information submitted by the parties to a complaint. In the case of the UK NCP, the DTI has asserted that in normal circumstances “in the interests of transparency, all documentation received from a party to a specific instance will be made available to other parties.” One proposal suggests that the NCP be able to make a formal request for information at its own or one of the parties’ instigation if it is deemed relevant and useful. At the same time, there seems to be scope for agreement that proceedings after the initial assessment would be closed, and that all parties should be required to bind themselves not to reveal any commercially or otherwise sensitive information.  

Meeting 4: Practicalities - sanctions and legislation 
Issues for consideration
- What should happen if one of the parties declines to cooperate?

- What sanctions should the guidelines mechanism involve, and how should they function? 

- Is legislation useful or necessary for any aspect of the guidelines process? 

- Is there scope to improve coordination and convergence between the various corporate accountability structures so as to simplify the overall accountability system? 

Context
There may be circumstances, particularly in the more egregious cases, in which one party or another declines to cooperate with all or part of the process, and it is particularly important that the JWG consider what should happen in these cases. It seems clearly incompatible with the demands of an effective mechanism that a lack of cooperation could effectively derail proceedings. 

Without a judicial foundation, it seems clear the only sanctions involved will be the reputational impact of the NCP statements. There seems likely to be a general acceptance that this should cut both ways, and that complainants who act without foundation or otherwise abuse the process should also face censure. The working group should also consider whether there should be any specific mention of how parties cooperated with the process in the final statement. 

There seems a general willingness to agree that the guidelines mechanism should not in the first instance involve legislation. Nonetheless, the JWG should consider whether legislation may in fact have a place in any part of the process – for example in the fact-finding role of the NCP. 

One issue raised in discussions with participants was the proliferation of different corporate accountability initiatives and structures. It was suggested that there may be scope for a guidelines mechanism to help simplify the overall corporate accountability landscape by incorporating or amalgamating other industry codes of practice and mechanisms. The working group should also consider whether the OECD Guidelines themselves offer an adequate code of conduct for UK companies. 

Meeting 5: EITI and other measures 

Issues for consideration
- Is there scope for listings requirements to integrate minimum standards of behaviour? 

- What role could corporate governance law play as an accountability mechanism?  

- Should the EITI initiative be expanded and strengthened, and if so, how? 

- What role is there for other transparency-based mechanisms like the Kimberly process? 

- Should there be a general campaign to spread awareness of issues and mechanisms or corporate responsibility among government, business, and civil society?  

- What other initiatives could be adjuncts or alternatives to a guidelines mechanism?

Context

Code of conduct mechanisms are by no means the only accountability process available. In the course of the APPG meetings, a suggestion was made that listing requirements could require adherence to minimum standards of behaviour. Particularly in the natural resources sector, this could be a powerful incentive – although the question remains how one would verify allegations of an infraction.  
Corporate governance and transparency law is another area for the JWG to consider. The example of the Sarbanes-Oxley Act in the United States was raised as one possible model that could also be applied to non-financial areas of governance. 

The Extractive Industries Transparency Initiative (EITI) received significant, though perhaps not universal, support at previous APPG meetings. The JWG should consider whether and how it should be expanded and strengthened, and whether other transparency-based initiatives like the Kimberly Initiative could provide an effective model. 

One measure that seemed generally uncontroversial was the need for a comprehensive campaign to educate government, business and others on issues of corporate accountability and the functioning of the various accountability mechanisms, particularly in difficult environments like the DRC. Some reservations were expressed that the OECD mechanism in particular needed more clarity before such a campaign, but there seemed a general view that government should coordinate and help fund a wide-ranging effort. 

Meeting 6: Level playing fields, any other issues, and follow-up

Issues for consideration
- What can be done to minimize any competitive disadvantage companies might face as a result

 of adhering to UK standards? How can these standards be extended to the international arena? 

- How can governance and regulatory capacity be improved in areas of conflict or corruption?

- What other areas of potential common ground exist between NGOs and business? 

- How should the work of the JWG be followed up?

Context

It is clearly important to minimize the extent to which corporate accountability mechanisms in the UK put companies that adhere to them at a disadvantage. The working group should consider ways to mitigate the problem, and in particular whether it may be possible to extend UK standards of corporate accountability to other countries and to international agreements. 

The point was made that a in the long run addressing problems of corruption, conflict, and weak regulatory capacity was a better way to provide effective accountability. The working group should consider what steps could be taken to do this, and how the UK accountability mechanisms could work with local structures. 

The working group need not limit itself to the topics suggested in this agenda. Any other areas where there may be common ground between the parties should be raised before the end of the working group process. 

If the working group does agree a joint statement, it should consider how it might be used after the group disbands. Finally, if the working group process is thought to have been useful, the parties should consider what other role, if any, it could usefully play in future. 

