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Opening Session – Introductions and Purpose of Meeting
The meeting was opened by the Chair, Lord Phillips.  He outlined the structure of the meeting and appealed for the discussions to be informal and practical.  Each of the attendees introduced themselves and the organisation they were representing.  

Introduction to the work of the Group of Experts by Rico Carisch
Rico Carisch then addressed the meeting at the invitation of the chair.  He outlined the history behind his current mandate noting the following points:

1
He had issued a report in July which a few of the participants had seen.  The group of experts had received a new mandate under which they were tasked with producing a mid term report in by 20th December 2006.  What was interesting about the new mandate was that consultation be extended beyond the usual state and multilateral agencies to include the private sector.  Incorporating companies was a unique and positive step forward for a mission of this type.  The group of experts had found the private sector to be the most active and informative sub-group that he had interacted with on this mission and given the group new insights on issues under investigation.

2
He welcomed the collaboration with the APPG as it provided the opportunity for a wide ranging consultation with even more interested actors such as civil society and companies.  The aim was for new insights to be synthesised into their December report.  At the same time the APPG could extend upon the civil society and private sector dialogue that it had started with the Joint Working Group tasked to consider implementation of the OECD guidelines in the UK.

3
RC clarified two points. 

(1)
He would be unable to discuss the findings that he intended to include in the December report.  

(2)
The importance of tackling security issues.  RC confirmed that the group of expert’s mandate has nothing to do with development work but was to investigate arms embargo violations.  However to do this they could not ignore the proven linkage to such violations and the natural resources sector in the DRC and therefore there was some overlap.  It logically followed that their mission needed to consider the security issues surrounding the natural resources sector ie the difficult circumstances that companies must operate within.  Their view was that private investment by such companies was necessary to bring investment for jobs and this could not take place without security.  Security has emerged as the most important issue from the group’s enquiries to date.  The Group will be recommending that it tops the international community’s agenda despite the success of elections and also be redefined.  Using the traditional approach of merely locating and isolating problem areas where illegal activities were occurring was outdated.  He had found that security risks had multiplied in their type and therefore location.  He illustrated this by citing a number of examples.  In the last few weeks there were two outbreaks of violence in Kinshasa after the final round of elections and there are still are problems in North Kivu with Laurent Nkunda.  Also the group uncovered numerous reports from their consultations from mining companies that there are wider problems of corruption and illicit activities conducted or sanctioned by state officials at all levels up the that of minister which are sometimes backed by violence and physical threats.  There were reports of armed groups making threats to property rights.  Also renegade troops were enriching themselves through the abuse, extortion and sometimes enslavement of artisanal miners.  Such miners had the potential to become a huge security threat themselves if no solution was found to integrate them into the eventual industrialisation of the country.  In conclusion, RC saw the UN arms embargo violations as merely a symptom of insecurity in the country.  Without addressing security problems resources would remain a prize that people in the DRC would be willing to fight over.

4
In response to a number of questions RC informed the meeting that:

(1)
The response to companies to the questionnaire he sent out was 90 %

The report he is due to issue is a mid-term report that in this case will be made public.

(2)
Any recommendations the group makes in the report on security will be based on the views uncovered in their investigation and consultation and debate.  David Huxtable from the group is the expert on this area.

(3)
The Chair noted the group’s public report highlighting the flagrant abuses by foreign companies in DRC such as Mr Rupra and questioned if anything had been done to bring them to justice in any jurisdiction.  RC clarified that Mr Rupra is already a sanctioned individual who continued to trade in DRC.  However the group had distributing their evidence to a number of governments and he had now been caught.  That was all they could do as the group were not prosecutors.  The dialogue raised the difficulty of enforcing sanctions and even extra territorial criminal legislation such as that in the UK making corruption abroad a criminal act in the UK under which there had yet to be a prosecution.  Jo Kunsberg of the FCO explained that there were a number of investigations progressing under the UK legislation.  RC confirmed that the Security Council were actively exploring new ways of enforcing its sanctions such as using civil aviation rules so that MONUC and local governments can block airlines in breach of safety standards.  However in the DRC there were currently 25 individuals and entities on the sanctions list but yet no planes or assets had been frozen.  This lack of enforcement was a disgrace that needed to change.

Introduction by Stephen Carter, Coordinator of APPG on the Great Lakes Region of Africa

Stephen Carter made a number of introductory comments to set the context.  
1
He noted that although the meeting had been convened to respond to the group of experts it should look at in the wider context of regulation of natural resources to tie in with the reform agenda following the election of the new government.  This area was the subject of much debate and future study.  
2
The meeting should try to have as practical focus as possible using the excellent on the ground experience of the attendees.  This would provide the most useful recommendations to feed into the debates which need to occur in the DRC.
3
He regretted the absence of a number of Congolese representatives but noted that they had been called to attend the inauguration day of the new President.
4
Finally, some issues can be taken as read, the critical need for political will be the new Congolese government and the continued engagement and commitment of the international community.
A mention of Belgian government initiatives

Jana Zikmudova of the Belgian embassy confirmed the commitment of the Belgian government to the reform process.  They saw reform of the extractives sector as essential and were therefore setting up as task force which was being launched in Brussels on 20th December.  A number of projects and conferences were planned some related to ideas for tracing of minerals.

The meeting adjourned for lunch at 12.50 pm and resumed at 2pm.

Item 1 Regulatory Structures – DRC and International

The Chair opened the section of the meeting on DRC regulatory structures by calling on Caty Clements of International Crisis Group and David Heskith of Crown Agents to give presentations.

Presentation of Caty Clements, International Crisis Group

Caty Clement’s presentation covered the following issues.
1
She commenced by stressing that regulation needed to be tackled on two fronts, (1) increasing technical capacity; and (2) ensuring that political will existed.  Her presentation provided examples of each of these problems then moved onto ways of dealing with these now there is a new government and parliamentary system in DRC which offered the potential for change.

Problems of lack of technical capacity and political will

2
An example of donors looking to support technical change but which failed due to lack of political will was the Lutundula commission which was funded by the World Bank but whose recommendations had subsequently been ignored.  There were similar problems for specific agencies in the natural resources sector.  An example is the copper and cobalt parastatal of Gecamines, it was placed under the oversight of the opposition however its restructuring was then placed under the permanent oversight of the President.

3
She noted that technical capacity solutions are fairly easy to solve with the assistance of donors but that political aspects are much harder.  An example she provided  was in relation to border control, given that many minerals leave the DRC through certain key exit points which involved DRC’s neighbours.  Any border control reform would require changes on the other side of the border as well and the engagement of those relevant states

Proposals for reform - DRC
4
On suggestions for reform at a technical level she proposed that the customs reforms in Ntadi could be followed where one office replaced the numerous ones that existed previously.  The correct agency for enforcing security of mining concessions and borders could be any of the army, police or mining inspectorate but would require careful planning and such agency would need to come under strong political control.

5
She provided a number of proposals to encourage the appropriate political will.  These all involved were the continued participation of international donors in encouraging good governance by:

(1) retaining the presence of MONUC.

(2) supporting the new parliament in the practice of democracy, particularly the opposition who, although making up 40% of the parliament, currently had very limited voice (the recent internal parliamentary rules voted upon by parliament gave them very limited involvement in governmental oversight).

(3)  post CIAT, creating a 2 level international oversight body which avoided some of the difficulties of CIAT (which was too large resulting in disagreement between members).  The first level would be a larger grouping of donors to provide technical support and which would be under the chairmanship of the Prime Minister of the DRC.  The second level would meet periodically to deal with crises situations and would be made up of  both major donors and key regional players (South African and Angola, for example).

6
The Chair questioned how practical it would be for donors to tell a newly elected government what to do and Stephen Carter of the APPG asked about the views of the new government to proposals of this type? 

CC’s responded in 2 parts: (1) there were a number of views from the Conglese side:  Kabila wanted bilateral arrangements with donors and others were happy for donors to meet as a group to discuss technical development; and (2) 56% of DRC’s income came from the donors and it was important that they not be played off each other and this is why she was suggesting a two tier system of the type mentioned.  A donor platform offered other advantages such as responding to the needs of civil society within and outside the DRC for up to date information on issues relevant to the extractives sector.

Proposals for reform – developed countries

7
Finally she suggested that pressure was also required within the donor countries to ensure their own regulatory mechanisms were sufficient and enforced.  She believed a number of tools could be used and enhanced such as the OECD guidelines on bribery and a extension by the extractives industry of the Kimberley process to other minerals.

Presentation of David Heskith, Crown Agents on Customs Reform

David Heskith’s presentation covered the customs and excise duty aspect of regulation.  He covered the following issues.

1
Customs and tax is not liked but is necessary to fund the state.  He believed the ideal position was for the state to tax the wealth created by private sector to the correct degree so that it encouraged wealth creation and international investment.  In the case of DRC, this was to be in the mining sector and would provide the state with the wealth to fund its activities.  The role of customs was more than the collection of money but is also a way of securing the border, enforcing fair trade laws and other laws and regulations.  

2
He saw the problem in the DRC as a lack of political will to create appropriate laws and to ensure their success through a commitment to enforce them effectively even against members of the government itself.  At the moment revenue collected by people does not reach the state.  For reform he saw political will as necessary for any technical assistance to work.

3
Crown agents had been asked by President Kabila and Mr Bemba to provide advice and technical assistance for customs reform because of their success in reforming the system in post conflict Mozambique and Angola.  In Angola, over 4 years, revenues rose from 200 million to 1.6 billion.  Such success was not directly attributable to recovering lost revenue, but also because it affected the international supply chain to encourage inward investment and therefore the creation of more wealth generating activities.

4
Crown Agents deliverables were to create a modern custom service in DRC which was based on voluntary compliance.  He explained that voluntary compliance requires that there are tax laws that make sense, are acceptable and can be policed by customs as well as industry itself.  Once there is the idea of voluntary compliance the burdensome costs of enforcement will diminish albeit costs of education may have to rise.  One aspect in DRC is that tax collection will not be enforced at the border but occur voluntarily inland and the border will be maintained merely for security purposes.  What is needed for reform is building technical and attitudinal capacity and this takes a long time.  It does not occur in a vacuum and needs to be driven from the top which includes tacking corruption, building efficiency and adopting effective management principles.

Custom officials are drawn from society so if society is inherently corrupt there will also need to be a change in the values of wider society which brings the discussion back to how  a new culture of voluntary customs compliance can be fostered in society.  To tackle corruption one element will be to work with DRC customs to strengthen its laws and processes.  Crown agents will engage the security forces and industry in this process but success is dependent upon the political support from the president downwards and must be operated nationwide.  Also corruption takes two, so the companies themselves must (as in the Kimberly process) voluntarily agree to comply.

Discussion Points

A discussion followed prompted by a number of questions from the chair.  The following points emerged.

A
Rico Carisch noted that although improvements could be made to the customs system the main issue was one of effective enforcement for which there needs to be security.    He gave an example of a DRC commission to sort out competing property interests which operates good legal procedures but is ineffective because its judgements cannot be enforced.  This comes back to his wider definition of security.  He saw similar issues for the customs service especially in areas such as the Kivu’s where safety could not be guaranteed.

B 
Jana Zikimundova of the Belgian Embassy countered the bleak tone by noting that a reform project had been conducted in Mumambashi where revenues had trebled as a result.

C 
Alex Stewart of Alex Stewart Assayers gave an example of lack of state political will by explaining that his company had signed contract with the transition government in November 2004 to control every truck and rail wagon that crossed the border from Mumambashi.  In the first 5 months they stopped 26 trucks because contained radio active uranium.  After 2 strong mining companies pressurised the government, they lost the contract in March 2005.  He expected to return to the DRC after signing a contract with the new government.

D 
Alex Stewart confirmed that the customs officials were never subjected to violence and David Heskith noted that when there is state collusion it is unnecessary.  In fact it often can occur when enforcement reforms start to work.

E
Tim Read considered that the problem was not just smuggling and failure to collect revenue.  A problem for the mining companies was that there was plenty of tax collection in the DRC some of which amounted to extortion since it was not collected under any legal system.  The new DRC mining code contained, by international standards, a fair fiscal regime under which mining companies are to operate.  Even so he gave an example of such state extortion where officials try to collect tax from the mining companies as if the mining code were not in existence.  He was not sure who such officials were accountable, to themselves or higher elites or political authorities?  He saw this type of action as hindering development investment and the major mining companies wanted to resist such actions.

F
The Chair referred to the July report of the Group of Experts, which highlighted the complicity of the Ministry of Mines in undermining enforcement of their own laws, together with other state actors and individuals and entities involved in all aspects of the mining industry.  He wondered whether the failure of the Ministry of Mines to work within its own laws was a road block to reform?

G
Tim Read noted that the problem was with individuals within the Ministry rather than the Ministry.  Although some individuals act properly many civil servants (including those in the ministry of mines are not paid.  They must earn money where they can.

H
Rico Carisch noted that from October the mining cadastre took on a new management team.  They appeared to be fairly professional and their director is paid $7,500 per month, which is a sizeable sum, but probably not enough given the heavy responsibilities of the post.   He had not heard of their involvement in corrupt activities and considered that they, of all the supervisory bodies, were doing the best job.  The fact that they closed during the sensitive election process was a sign of maturity although he noted that some concessions were still granted during this time.  For RC the big concern was the dearth of information about the exploitation of forestry and oil resources.  He would still like to receive more information on this.  The problems highlighted in the report about the ministry of mines related to their offices in the province rather than the capital.

I
Caty Clements noted that the census of civil servants should continue in order to at least eliminate ghosts in the system so that real employees could earn more from what was available although she conceded their wages would still be low (even as low as $1 per day).

J
Anneke van Woudenberg was concerned to redirect the meeting to consider which of the many issues to tackle first and suggested looking at the problems of the overall regulatory framework in the DRC.  She believed one of the reasons the ministry of mines has ignored its own laws is because there has been political interference from the top, including from Kabila.  Going forward the hope is that with new ministers and a new accountable parliamentary system the situation can be different.  However, she suggested that DRC needed more oversight bodies that were protected from political interference to avoid problems of corruption.  A range of ideas for the meeting to consider were: (1) building a strong parliament with committees and bodies within parliament that could raise questions of the government.  This required donor assistance to build the capacity of the parliament and civil society and that this would not be easy given the current limited space for opposition parties in the way that the new parliamentary structure was being established.  Influencing the evolution of appropriate parliamentary structures required strong, rapid and immediate action particularly by the UK, EU and other governments.  

(2) in response for clarification on her point about non government appointed oversight bodies AVW referred the meeting to the Lutundula Commission Report, which was the only Congolese body that has looked into these issues.  Although the report had strengths and weaknesses if it were not revived then it would stamp on one of the few initiatives of parliamentarians.  The report suggests (and is still in the process of coming up with ideas) an oversight body not connected to parliament but with members that are selected say by parliament rather than government.  It would be independent of both government and parliament with responsibility for looking at joint venture contracts in an oversight capacity with investigative functions.  There are various ways such a body could be established.  What was key, however, was to take it out of the political sphere wherever possible.

(3) on the issue of endemic corruption the best way to start is to have a special investigation facility within the police supported by international donors either with money or expertise which can prosecute a number of high level cases to set examples.  In the past these ideas have been blocked and deserve attention.

K
On the parliamentary commission, Stephen Carter of the APPG explained that they had contacted a number of DRC parliamentarians who had expressed a desire for a permanent form of parliamentary commission to look at natural resource issues.  Whether another more independent body was required or whether existing bodies such as the mining inspectorate could be made more independent were all valid models for discussion.  He also confirmed that there were reports from opposition parliamentarians of the commissions being packed with government supporters so building effective opposition structures within parliament was key.  He surmised that the government may wish to keep the commissions weak, especially those governing natural resources.

L
Eugene Tshiela, DRC Ambassador to the UK welcomed the concerns of the international community which she shared and explained the need for partners to exploit resources in each of its 11 provinces.  She encouraged the idea of a mixed commission of Congolese and International partners and the design of appropriate mechanisms so that it could work within existing structures such as the mining code.  However she thought there were a number of issues which needed to be thought through: (1) any system would need to take account of the decentralization policy whereby each province (including newly created ones) would have its own policies even if there was some centralization by Kinshasa. (2) it may be difficult to integrate foreign people into commissions without upsetting the concept of the sovereignty of parliament and (3) parliamentarians in DRC also undertake the work of administrators so consideration will need to be given to how parliamentarians on a commission deal with relevant technical questions.

M
Nick Bates of DFID commented on the role of the international community in accompanying the new government.  Although the new government provides opportunities for change, the driver for this must come from the new government and parliament and not the international community.  Although it needs to be there to accompany the government in terms of development and technical support and political push, he urged that caution be exercised for fear of a repeat of CIAT.  In the case of Burundi when international donors tried to continue to influence the new government in their agenda it objected on the basis that it had a mandate and they needed to deliver this to the people.  They saw the donors merely providing support rather than being partners in their government.   He shared the thoughts of the meeting that international presence was needed, however, he believed donors needed to work out with DRC government what that support meant.  He was not sure a reinvention of CIAT would fit the bill as far as the DRC government was concerned.  The pressure and support that the international community could provide had to be tempered by the reality of dealing with an elected government.

N
Ben Shephard of the FCO echoed NB’s point.  In his personal capacity he shared his experience of working in the DRC with the International Committee of the Wise which was set up under the auspices of the AU and UN.  It was headed by former President Chisano of Mozambique and comprised of senior African politicians and technocrats.  It acted as advisers and moral referee for the DRC transition process to support the 5 transition institutions with mixed results.  This is an example of a creative way to engage with a government without treading on sovereignty issues. Such models could be explored, say to support particular institutions or parliament.  Using a non confrontational and advisory approach could help to build political will.

O
The Chair asked the mining and security companies for comments on ideas for improving levels of probity around customs etc.  This was because he believed improvements can have a snowball effect such as the improvements mentioned by RC in the Ministry of Mines where top staff had started to be paid.  In response Tim Read made 2 points.  (1) large scale mining companies who had a lot of pressure from their home governments, investors, banks, EITI , the voluntary principles etc did not want to be taxed twice.  They find that they must provide community services because the government does not spend the tax they pay in the local communities.  (2) A previous committee for implementation of EITI descended into a talking shop that went nowhere and provided a warning about ideas for commissions governing natural resources.  In that case representatives of the ministry of mines and other officials spent the first 2 meetings arguing on per diems.

P
Sonya Maldar of CAFOD commented that EITI could not be a panacea for problems of corruption but one in a set of larger steps.  However, on transparency EITI is now much stronger internationally; a validation mechanism had now been put into place and increased funding is available.  This presents an opportunity to introduce EITI into DRC as a new initiative and to involve civil society in the process as well as the stakeholders.  It would allow the big companies, especially to clarify their role in governance particularly how information is shared.

The Chair closed the session and moved onto the second area for discussion on contracts.  

Item 2 Contracts

The Chair asked Didier Verbruggen, the director of IPIS to introduce the subject by giving a 10 minute presentation.  
Presentation by Didier Verbruggen on Contracts

 DV explained that IPIS is a research NGO which over the last few years has investigated the natural resource sector in DRC.  It has produced a report on coltan and was hired by the Belgian Senate Commission to report on the role of Belgian companies on the plundering of NR in DRC recently they published a report called the “State Versus the People”, that focuses on Katanga where the potential for economic growth from minerals is the greatest and looked at it from a governance perspective and the role of the political elites in government during the transition period.

DV’s presentation outlined the problems with existing joint venture contracts and solutions to ensure the DRC received the full benefits of its mineral wealth going forward.  The following points were made:

Problems with existing JV contracts

1
There are serious civil society concerns, raised both in the DRC and internationally, that private mining in joint venture arrangements with government parastatals has not done much to produce widely shared economic development.  One reason is that most joint venture contracts are unfavourable to both the state and the parastatals as evidenced by numerous sources such as (1) the Lutundula Commission report, (2) a 2003 audit of Gecamines by consultants IMC,  (3)  an anaylysis of JV contracts by a coalition of NGOs including RAID (a UK based NGO)and a Belgian NGO and (4) the comments of numerous mining consultants both in the press and in response to private enquiries.

2
The characteristics of the joint venture contracts which make them so unfavourable are as follows:

· No transparent and competitive bidding process

· No proper valuation of mining parastatals’ assets (deposits and industrial assets)

· Disproportion between the magnitude of the deposits and planned production

· Major tax breaks have been granted, sometimes for periods up to 15 or 30 years

· Some contracts have abnormally long durations
· The parastatal usually holds only a minority stake (10-15%) in the joint venture for meaning that :
· The state receives only a small share of the dividends

· There is little executive power for the parastatal, leaving room for abuse by  the private partner. Examples are entering into self-serving supplies and marketing deals; and the charging of unnecessarily large management, consultancy and other fees to the JV.
· Most of the processing of ore is done outside the country, and therefore there is no maximisation of added value for the DRC.
3
Added to this there is little institutional capacity in the DRC government and institutions to monitor contract compliance, royalty and tax payments.  Also most contracts were signed during the war when the government was searching for quick cash.  There is evidence of private mining companies financing electoral campaigns and many industry sources that talk off the record say they need to pay kickbacks to get things done.  Finally when negotiation contracts in Congo, one parastatal Gecamines is facing bankruptcy and does not have the necessary negotiation skills to extract appropriate benefits.
4
The conclusion of IPIS is that the future of the Congolese mining sector and the role it could play in the reconstruction of the country will be jeopardised for a long period to come.  Private investment flows into country have started to increase but the question is what value this has if it will not benefit the state and the Congolese people.  Although private partners do create formal jobs and do engage in social programmes, but it does not avoid the billions of dollars of losses to the Congolese state because of these problems. 

Suggestions for reform

DV’s suggestion was therefore that a thorough review of all JV contracts should be undertaken by a donor funded international task force, possibly within the framework of the ‘DRC governance compact’ – a Belgian directed joint EU/World Bank initiative to establish, among others, good governance in the mining sector.   At the same time there should be a parallel Congolese parliamentary oversight body for the mineral sector.  He also suggested these institutions should also be involved in the oversight of new contracts.  Looking at each in turn.

International Task Force

(1)
The task force should consist of internationally reputed legal, financial and technical experts familiar with the mining industry, and representatives of Congolese and international NGOs that work on resource sector transparency. It could be set up as an independent advisory board that receives its funding through the Comité de pilotage des reformes des entreprises publiques (Copirep). It would, in the first instance, build upon efforts already undertaken by the World Bank (e.g. audits of Gécamines by IMC, Ernst & Young, Duncan & Allen; co-management of Gécamines by Sofreco, etc.). 
(2)
The task force’s primary tasks should be:

· Reviewing JV contracts with a focus on future benefits for the DRC. 

· Analysing feasibility studies with a focus on future benefits for the DRC.

· Assisting government bodies, such as the Directorate of Mines, to monitor contract compliance (e.g. timely execution of production and investment schemes) and to compile production, export and marketing statistics.
· To formulate recommendations for renegotiation (noting however that the decision to renegotiate rests ultimately with the executive power in the DRC) and provide advice and assistance in any re-negotiation process.
(3)
The task force should disclose the conclusions of its analyses to the public. The primary aim is to inform the public on the potential and actual benefits of JV mining projects for the DRC. Full reports should be disclosed to the relevant DRC ministries (Mines, Budget, Portfolio, Finance,…), government bodies (Copirep, Directorate of Mines, …) and management boards of mining parastatals such as Gécamines, Okimo, Miba, ...

Parliamentary Oversight Body

(1)
The effort of the task force should be paralleled by a Congolese parliamentary oversight body for the mineral sector. The World Bank, possibly joined by the EU, should continue funding such a body as it did with the Lutundula Commission. 
(2)
Donors should enable the parliamentary oversight body to a) complete the unfinished review of war contracts by the Lutundula Commission and b) do a similar exercise for contracts signed during the transition. Donors should urge Parliament to schedule the findings of the Lutundula Commission and the oversight body for debate in the plenary. The international task force should provide technical advice to the parliamentary body.

New Contracts
(1)
The task force should also play an independent advisory role in the tendering process for new mining contracts, again in order to achieve maximum transparency and accountability on behalf of Congolese decision makers. The DRC Mining Code and Regulation provide a fairly detailed description of tendering procedures for mining rights, although they have not been applied so far.  For example in November 2005 the transitional government gave concessions in number of areas (including Kamoto and Tenke Fungurume) containing about 70% of the DRC’s copper and cobalt reserves.  The Minister of Mines reserves mining rights to be submitted to tender which, the President of the Republic must then confirm. The task force should assist by drawing up a list of suitable deposits. 
(2)
In the ensuing stages of the procedure, a crucial role is played by an Interministerial Committee (Commission Interministérielle d’Adjudications) whose members (15, mostly issued from the relevant ministries) are appointed and convened by the Mines Minister. For example, the Commission has to approve of the “cahier de charges” for the tender, which, among others, contains a description of the criteria for the analysis of the offers. It is also the Commission that actually carries out such a financial and technical analysis, which results in a classification and ultimately selection of the bids. At all stages, including at the stage of negotiation, the task force should offer its advice and publicly comment on whether procedures have been duly followed. 

DV ended his presentation by emphasising that these proposals were subject to discussion by the meeting.

Discussion Points

The Chair then asked for comments from the participants and the following comments emerged.

A
 Dan Kravets of Phelps Dodge explained that his company was looking at a feasibility study to exploit resources in a region in the DRC which was mentioned in DV’s presentation.  The project began before the civil war and renegotiated with the transition government and to take account of the new 2002 mining code. He noted that DV’s presentation was cast to cover a wide range of actors and development projects and he could not therefore respond to all of the points. In response to the chairs two part question – were local mining companies preferred to international ones through the corruption levels present in the DRC, DK noted that there were many different types of actors in the mining sector and Phelps Dodge was one of the largest of the international mining companies coming in the DRC.  PD wanted their project to be a role model in using the many transparency initiatives and undertaking consultation with all the relevant stakeholders (including the government).  Going forward the two important issues were the fiscal regime and how the government undertook regional development   In this respect the challenge was not so much for the companies to be transparent in what they pay which was the easy part, but for the government to do the same with the money they collect in tax revenue and how it was to be used.


The Chair asked DK if he thought DV had exaggerated the problem with the existing contract regime?  DK stated that DV’s comments did not apply to the PD Tenke Fungurume contract which he had mentioned and that he had no knowledge of others.


DV confirmed that he did not know about the recently revised PD contract but he had seen the earlier contract of 1996 and he was aware that in 2003 there were serious reservations with the contract because of the standards of negotiation.  Although he had no information between November 2003, and when the contract was approved, he would be surprised if things had changed given that the same actors were involved.


Tim Read confirmed that in fact the actors on both sides had changed and the atmosphere was different since the contract was agreed under the aegis of the new Mining Code.  He saw one of the problems for his company was the fact that there was constant change in personnel on the government side.

B
Anneke van Woudenberg directed the meeting to the Lutundula commission which was clear in raising questions about a range of contracts signed during the transition period and which includes the Tenke Fungurume negotiations with Phelps Dodge.  These questions related to whether the Congolese were getting the benefit in these contracts from their mineral resources.  The discussion should be about how to achieve a balance between the needs of the private sector and bringing benefits to the Congolese people.  These questions were raised loudly and clearly and must not be swept under the carpet. 

C
The Chair asked DK and TM whether an open tendering and contractual negotiation process would help noting that openness is the enemy of corruption and Stephen Carter of APPG wondered if the meeting agreed that openness should extend beyond EITI to a publication of all he details of proposed and agreed contracts.

D
There was some discussion between TR and DV about the publication of contracts.  TR confirmed that Anvil Mining had published its recent contract however DV stated that the issue was not one of publication but whether that contract offered a benefit to the Congolese people or whether it had been agreed on undervalued terms

E
Rico Carisch noted that in the future Congolese state companies would want to privatise and raise money on international financial markets.  Using this lever there was a fantastic opportunity to demand openness of contract details.

F
Tim Read made his suggestion by first breaking down contracts into two types: (1) green field concessions where one could apply for permission to explore under first come first served rules provided a number of criteria as to ability to develop environmentally were met; and (2) joint venture contracts with the parastatal companies (biggest were Gecamines and Ambeba) which were currently in financial difficulties with a history of corruption and bad management.  He saw the exploration concession system as following global best practice however with regard to joint venture contracts he believed renegotiating all of them would hold back development at least five years at a time when real money needed to flow into the country.   


He then explained how his company negotiated its joint venture contract under the new mining code using a rate of return formula which specified the profit Anvil Mining would need to invest in the joint venture and therefore dictated the return the joint venture would get for its equity participation.  Because the parastatal negotiators were so weak with no specialised legal or financial advisors, Anvil brought in experts to justify the models and prices they had used.  

G
The Chair refocused the discussion not to companies practicing good behaviour but to those that did not.  He returned to the idea of an independent oversight task force which would regulate the whole contracting regime.  

H
Tim Read and Dan Kravets agreed that going forward contracts should be accepted on an open tender basis however TR saw difficulties in renegotiating contracts as many of the mining companies had committed substantial investment under contracts entered into under the old regime.  He suggested that although a second best solution they should be left untouched.

I
When the Chair questioned whether this was a suitable approach for those contracts that were patently un-commercial especially if they had long terms to run, Christophe Asselineau – Simmonds & Simmonds (for First Quantum) responded.  He suggested that there probably are not many contracts remaining which were entered into under the previous corrupt processes which have either or both of long time periods or un-commercial terms.  He believed many of the contracts referred to in DV’s presentation were entered into under the old regime prior to the mining code which had been designed to avoid such problems.  He suggested that tearing up contracts entered into under the Mining Code would threaten the future financing of projects and the line for reopening contracts should be drawn over those entered into under the mining code to avoid creating a damaging investment climate.

J
DV pointed out that the proposal is not to rip up contracts but to review and renegotiate those contracts identified as not being in the Congo’s interest by an international advisory oversight body.  Which contracts were to be reviewed was up to the DRC government to decide.


Nevertheless, CA’s fear was that the process would catch most of the major mining companies and affect the availability of finance and thereby stifle development.

K
The Chair asked participants to take the view of the DRC state that had only been drawing £1million in revenue per year partly because there are many bad contracts some tainted by corruption and to offer solutions.

CA suggested that, as there were probably only a few of these types of contracts and where they existed their small terms meant they would shortly come to an end they would have to be accepted as a lesser evil.  He suggested, for those entered into using corrupt practices, the law was already there to prosecute.  The chair noted that proving corruption under the law would not provide a practical solution given the problems of proof and solutions must be found to deal with patently un-commercial and potentially corrupt contracts.


L
Rico Carisch gave an interesting example of one parastatal with good capacity to challenge large companies that is trying to re-negotiate a contract where it believes the organisation received a bad deal.  He believed it would be interesting to see if this company succeeded.

M
Anneke Van Woudenberg suggested that what was being suggested had already been done.  The parties to the peace accords agreed that all contracts entered into during the war would be reviewed.  A list was produced thereafter by the Lutundula commission identifying and categorising contracts signed between 1996 and 2003 as acceptable or not (or ones which could not be investigated due to obstructions and threats).  Although the report was both conclusive and inconclusive it did also recommend that contracts two years into the transition period (ie 2003-2005) also be examined because a number of worrying events had occurred.  In response to a question of the chair as to how these recommendations were being progressed AVW explained that they were being buried due to lack of political will.  To practically push this forward perhaps the best way is to follow DV’s suggestion of an international task force to progress the recommendations of the Lutundula Commission.

N
Tim Read objected to looking at contracts beyond 2003 as this date was selected because thereafter the new mining code was in operation.  However AVW explained that the Lutundula commission’s terms of reference was not to consider the mining code but to identify whether contracts did not provide a benefit to the Congolese state and therefore people.

O
Tim Read listed a number of recent projects signed under the mining code that may be jeopardised.

P
Caty Clements referred to lessons learnt from innovations introduced at the push of the World Bank in forestry.  There was an overview mechanism to review concessions.  As well as the need to follow open tendering processes etc, contracts could be renegotiated or cancelled if obligations concerning exploitation deadlines and social obligations were not met.  She recommended similar innovations in any mining oversight body, however a number of contracts had been cancelled but were handed back in the same bad form because of the lack of political will of both the government and donors behind such cancellations.

Q
Rico Carisch asked whether anyone had information about the granting of oil mining concessions however it was noted that there was no oil representative at the meeting.

Item 3 Security for Extractive Operations

The Chair introduced two presentations on security issues by Anneke van Woudenberg of Human Rights Watch and Ben Cattaneo of Control Risks.

Presentation of Anneke van Woudenberg

Anneke van Woudenberg made the following comments:

1
Security is the biggest issue for all, including the private sector and donors.  Without security getting business re-launched in Congo is going to be extremely difficult. Some great strides have been made, but the situation in the east especially is still highly insecure. 

2
The key challenge in terms of the natural resource sector is the link between natural resource exploitation and payments for arms imports. 

3
There are a huge number of different security services – from the FARDC, to the presidential guards, to the police, and others.  In particular there are growing numbers of security services working around mining:  Garde Industrielle, Police des Mines and the new brigades that seem to be cropping up in the Congolese army calling themselves Mining Brigades.  This trend will increase and is linked to the fact that the Congolese Army is increasingly becoming involved in illegal smuggling and illegal exploitation. Artisanal miners are increasingly being controlled by army officers.  She believed that there would be an increase over the short term as security sector reform, while a big item on the agenda, would take years to filter through. 

4
Some mistakes have been made by mining companies as they re-enter DRC, especially in highly insecure areas. Examples highlighted by HRW were Anglo-Gold Ashanti in Ituri who made payments to armed groups, and Anvil Mining in Kilwa and Katanga where 3 individuals may have been arrested for not doing enough to stop the army taking equipment to kill people. 

Suggestions for Change
5
She contended that there were no easy answers. But some suggestions were:

a
There is a need for companies to go in with their eyes open, to get expertise and do the security and political assessment before any operations start.  She was surprised at how many companies have not done this from a human rights perspective.

b
Much more attention should be paid to the Voluntary Principles on Security and Human Rights which should be changed from a nice, to a need to have. They provide some very good guidelines on what to do if faced with difficult situations such as how to deal with the local general when he comes knocking on the door. She suggested that perhaps in Congo they should be made more than just voluntary;  banks and/or donors could require companies to sign up to compliance to receive funding.  Tim Read confirmed this had already occurred.

C
It is also important to look at reform of the justice system.  A lot more attention needs to be paid to restarting the justice system which has largely been untouched so far by international donors, other than numerous audit reports.

D
A major challenge for the companies was the issue of their social license to operate.  Popular expectations in relation to mining companies to bring development are huge; to build roads hospitals etc, in part fed by the lack of transparency on contracts. Other problems are the thousands of workers laid off at Gecamines without severance pay.   The potential to create animosity is huge and there is evidence of this in places like Ituri where there is a lot of anger in the absence of information and it is doubtful the mining companies have a social license to operate.  This type of situation leads to security risks so she recommended that there be more creative thinking even though it would not be easy.  There would need to be local community involvement, with open and transparent programmes so they can see benefit of the mining sector investment.   In the future the lack of a social license to operate will be one of the biggest security threats, which includes the threat from artisanal miners.

Discussion Points

The following comments arose from the participants on a number of AvW’s comments: 

A
Salil Tripathi of International Alert noted that the Voluntary Principles are only partly voluntary and they bind state security forces. The voluntary part relates to companies as the buyer of security services. They have been grandfathered elsewhere – e.g. BP in Indonesia. Although not a perfect solution, they are a very good starting point. 

B
Tim Read noted that the Equator principles (demanded by banks and major lenders) enshrine the Voluntary Principles, so companies complying with this code are therefore required to follow them. 

Presentation of Ben Cattaneo – How Companies can deal with security risks
Ben Cattaneo of Control Risks (provides advisory services on security) then gave his presentation making the following points:

1
He explained that the challenges in the DRC are very big.  They are not just physical but also for example to avoid complicity in human rights abuses which is very difficult. Examples of issues the companies must deal with are: (1) the operation of various types of armed forces with a past history and with low knowledge of the rules of engagement and firearms safety; (2) creating a social license to operate where there are issues of such as ethnic divisions and artisanal miners. Often the situation is very complex issue and needs to be dealt with by a company’s management.  Consequently there are some very innovative things that can be done within a company’s sphere of influence however it is important to note the limitations of such influence.  Much of these lessons come from sustainable development solutions.

2
All companies and not just the good companies should adopt an inclusive approach to security by integrating their security operations into community relations.  He also advises companies of the essential need to consult with NGOs, community groups, government and have a transparent consultative process to manage security in a particular area. 

3
On the question of arming security guards Control Risks did not think in most parts of the DRC that it was necessary for security forces to be armed, however companies have different tolerances.  He believed that following the management techniques as listed in point 1 above should be adequate to manage the security risk.  He also suggested using the Voluntary Principles for guidance to reduce security risks.  Although he was not sure how practical this was, nevertheless it should be explored.  If they were properly followed then they could also help in other areas such as reducing project cost delays.  

4
Also within a company’s sphere of influence it should: 

-
provide formal guidance and mechanisms for their staff who are working on the ground so they can handle security situations properly; and

-
document its interactions and set out into formal agreements the expectations of its behaviour. 

Comments beyond company actions

5
Beyond a companies sphere of influence the problem is the extent to which such measures it has become involved with are sustainable. The argument is that except those activities within a company’s sphere of influence, actions they initiate cannot be sustainable because of issues in the wider community such as corruption.  He noted that companies are interested in security sector reform to the extent that this ensures that its business environment remains favourable. However much of the necessary reform activity is beyond their influence and often the actions of donors in this respect are not coordinated. 

Discussion Points

The meeting moved to a discussion which yielded the following comments:

A
Salil Tripathi of  International Alert recommended that:

- 
adherence to international standards should be a contractual requirement in placed on security companies however it was shocking in how many cases it is not. It should be a no-brainer for companies to require this. 

-
State security forces such as the mining brigades are also a problem.  Donors could fund and evaluate much needed human rights training for state security operators – e.g. from ICRC.  This can be done and is being done in the private sector by the 16 companies who have signed up to the voluntary principles. 

-
The state must also be able to regulate trained security providers to eliminate fly-by-night operators. 

-
Companies develop conflict-sensitive business practice using the multitude of information that is out there and available. 

B
Tim Read noted that security is not really an issue for the south of Katanga, but is in the east.  Sensitive areas for Anvil and Phelps Dodge were areas where there were potential conflict issues relating to artisanal miners.  The question was how to deal with them especially where there was conflict over land use and subsistence need?   He proposed that companies must rely heavily on state forces.  He also referred to problems with Anvil at Kilwa with its private security forces being [created] by state forces and the difficulty of keeping management of such situations.

C
Jasper Harrison of Armor Group pointed out that it was necessary to distinguish private security from private military companies. He agreed with much of the Control Risks presentation particularly that it was not the business of private security firms to be going around armed. Armour Group recruits local as well as foreign staff such as Gurkhas.  However he noted the importance of recruiting from local areas to build up good relationships.   He suggested that there was a need to address problems with corruption and the judiciary.  Security sector reform was going to take a long time.  Therefore in the median term Armor Group will look at practical ideas like training dog units, good training of security personnel and giving them pride in their work, CCTV and tracking mechanisms for goods. 

Item 4 - Sanctions issue
Presentation of Rico Carisch
After an introduction by the Chair on the questionable effectiveness of the sanctions regime, Rico Carisch gave a short presentation in this last session.  He explained that there was a short term and long term solution. 
(1) The short term is to make violations of existing DRC laws a sanctionable act and use this as an interim measure of maybe one year, which can be extended if necessary. Legal standards in the DRC are generally considered to be good and it made sense to deal with the problems using the available DRC tools.  The international community could help with enforcement.  Measures available were the freezing of assets and travel bans. 
(2) The long term solution emerged from the Group of Experts contacts with people in the field.  They point out that there should be a way of creating a certification and enhanced traceability system for all minerals based on a chemical analysis system. Certification would be required for sale to a legitimate buyer. There had been a lot of feedback on traceability schemes from companies and researchers.  There would be more information about this in their report. 

Discussion Points

A number of points emerged from the discussion:

A
the Chair asked how sanctions are enforced to which RC responded that it is an issue of concern and the Group of Experts were thinking of doing some work on this which required strengthening international will. To impose the travel ban the cooperation of the airline industries is needed who have the technology to easily identify people who are subject to a travel ban, as has been used in the financial industry.  However at present airline companies are not engaged in enforcing travel bans. Unfortunately there are loopholes, for example a person can go back to their country of origin but some people have two or three countries of origin. 

B
The Chair questioned whether legislation was needed in each member state? RC responded that in theory all member states should have an automatic application of chapter 7 UN sanctions. In practice most countries require an additional step which is either administrative or an additional law. Right now, DRC and all neighbouring countries are not in a position to apply UN sanctions, nor are many European countries. This means that sanctions cannot be enforced. 

C
Jana Zikmundova of the Belgian Embassy of Belgium confirmed that Belgium will absolutely comply with all UN sanctions. So people on the list would not be able to enter the EU via Belgium. 

D
RC noted that it is really an international problem.  The Group encountered this problem in trying to arrest the political leader of the FDLR.  Despite being on the sanctions list, he was able to cross to Uganda, then to buy a ticket to Brussels, travel through and go on to Germany.  Happily then he was stopped there.  AvW, noted the difficulty on another such case where the difficulty was what offences he was to be charged with.  They started with immigration offences before considering if they could charge him with more.  The difficulty was trying to establish the criminal act listed on the sanctions register.  It illustrated that it is difficult to know what to charge sanctioned individual with? 

E
David Heskith of Crown Agents noted that the practicalities of enforcement becomes very problematic with international law. 

F
The Chair observed that sanctions were good on paper, but on the whole pathetic in effect.  However RC noted that for companies to be even mentioned in an unfavourable context in a Group of Experts report can destroy a company in terms of its reputation and access to capital markets.  As a result the Group of Experts have to be very judicious. 

G
Stephen Carter wondered if the companies supported the idea of sanctions and RC confirmed that the responses to this idea were very favourable. 

H
Salil Tripathi pointed out that there is a need to have the means of getting your name off the list if you are wrongly put on it as it was at best a quasi-judicial process. 

I
Andrew Parsons of ICMM outlined the concerns which emerged after his meeting with Craig Andrew of the World Bank.  They were concerned that given the high number of artisanal miners, any sort of sanctions that impacts on them will have a serious impact on the livelihoods of many other individuals.  There are lots of people who are living in desperate circumstances and are mining to feed themselves and their families. Many small people could be negatively impacted by sanctions. 

J
AvW responded to this point by noting that others were researching the impact of possible sanctions on poverty and will be looking at some of these issues.  It was necessary to look at what could be done to stop bad behaviour while encouraging good behaviour. It was interesting that the UN had started to look at the negative impacts of sanctions on poverty.

K
Tim Read commented that the work of the Group of Experts and its dialogue with the mining industry was far superior to previous investigations.  The damage done to many companies by their previous report was huge, because there was no way of responding to the charges made against them.  Also by being named in annexe 3 alongside many criminal companies and actors (and there were many) a lot of the good work that was done was lost, because the UN went into defensive mode. Investigation through dialogue was much better. 

L
The Chair raised the issue of due diligence from the July Group of Experts report which pointed to the inadequacy of expertise to do due diligence on those seeking concessions. He asked if enlisting the help of reputable mining companies could help? 

M
RC explained that the mining cadastre was already on a good path.  They had started to re-analyse past contracts on their own.   The argument of the Group of Experts was very simple: any concession where the owner cannot be identified is potentially owned by a sanctionable entity. Logically, if all the fighting over the last 10 years has been around natural resources, then sanctionable individuals will have attempted to gain control.   RC would like to see the use of due diligence processes similar to those now applied to forestry and oil resources.  [and for companies to disclose ownership of– would like to extend it to all the other companies]
N
He added that assistance could be given to the mining cadastre with computer systems and digitisation of data. 

O
Tim Read mentioned that China as a major buyer of mineral from DRC had not been mentioned.  They were not signatories of EITI and the voluntary processes and are unlikely to cooperate in any tracing system and there are processes they use to defeat these systems.

P
David Heskith of Crown Agents referred to the Kimberley process which governs diamonds.  He suggested that industry knows best how it operates and has the best skills to provide regulation of sanctions.  Regulatory measures can be linked to measures undertaken by other industries such as banking and transport to provide vital monitoring and checking points.

Q
Salil Tripathi explained that the Kimberly process could be distinguished from other minerals because of the elasticity around diamonds.  Consumers could do without them which puts industry at the risk of consumers being turned off by horrible publicity.  Whereas cobalt, copper etc is necessary.  This raises questions about whether traceability and the Kimberley process could be replicated.

The Chair closed this session and after a short break opened the final session.
Item 5 – Practical Recommendations for Action
The Chair proposed that the meeting look at each of the previous items on the agenda and make practical recommendations for future action by relevant stakeholders to improve natural resource regulation in the DRC.

DRC regulatory structures 

The following proposals were made:

David Heskith of Crown Agents referred to the request made by the DRC government for their help in reforming the customs service.  He proposed that this take the form of a three year contract which would only proceed if successful results were achieved from a six month inception phase.  This would reveal if the necessary political will to bring about reform was present.  Their approach would also seek to work in partnership with business to ensure compliance as part of a multi-agency approach.  Such an approach was key and would involve customs to business relationships and those of customs to international customs.

Caty Clement of International Crisis Group (ICG) proposed following a model used to regulate forestry resources in Cambodia where a NGO (Global Witness) worked with the ministry to check exploitation contracts and monitor their implementation.  The latter function included issues such as social impact.  In that case it worked well, evidence of that being that the government asked them to leave after four years because of lack of political will.  

Cath Long of the Rainforest Foundation gave the example of a mechanism in Cameroon to regulate forestry exploitation, (the use of an NGO as an independent observer) which has as yet failed to work because of the lack of political will.  In the DRC there is at present a moratorium on the granting of forestry concessions.  She proposed that this should be extended and maintained until an adequate regime is put in place.  However, in response to a question by DH of Crown Agents she confirmed that the moratorium is currently being violated as a large number of concessions have been granted by ministerial decree.
Paul Adams of Kroll proposed that the UK’s lack of political will in enforcing anti-corruption legislation be addressed given the abysmal record of the UK authorities in bringing prosecutions.  He noted that making the financial regulator the enforcement body of the US Foreign Corrupt Practices Act had resulted in better enforcement.  In the UK this could be achieved by making the Financial Services Authority the enforcement body.

The Chair added from his own enquiries he had discovered that failure to prosecute any case under the UK anti-corruption legislation was as a result of lack of resources in the Serious Fraud Office (SFO).  He noted that fraud cases have huge and costly evidential difficulties compounded by the fact that evidence has to be obtained from overseas.  He therefore suggested that the proposal must be for the UK and other countries to devote more resources to police their own laws. PA of Kroll added to this proposal by pointing out that there was a new unit in the Dept of Public Prosecutions devoted to the investigation and prosecution of corruption.  There was evidence that the SFO was starting to have some impact on cross territorial cases of fraud from the investigation of an agent of British Aerospace.  He was of the view that if they could undertake this kind of potential prosecution then they could also do so in relation to DRC contracts, particularly as there were examples of other countries taking action such as that in Belgium where George Forest and another organisation were being investigated.

The Chair added that just one effective prosecution would send an important preventative message and would also be helpful to distinguish the good companies from the bad.

Tim Read of First Quantum suggested that companies could be effectively forced to comply with initiatives such as the Extractive Industries Transparency Initiative (EITI) and the Voluntary Principles via the financial community since most mining businesses were cash hungry and sourced their finances from OECD based financial institutions.

The chair sought the agreement of the other industry representatives who all concurred.

Anneke van Woudenberg of Human Rights Watch agreed with both of the previous suggestions but added that there is also a need to provide resources and assistance to build the capacity of DRC institutions to bring their own prosecutions but to also assist with SFO investigations.

Contracts

The chair then called for suggestions in relation to the issue of contracts.

A v W of Human Rights Watch suggested that there be follow up on the Lutundula Commission’s report recommendations about structures to be set up by the DRC parliament.  It should, following on from the ideas of Didier Verbruggen of International Peace Information Service (IPIS), act as some kind of contract oversight body or task force with in built safeguards against the political influence of government or parliament.  She accepted that the form such an institution should take needed more consideration.

The Chair invited Dan Kravets of Phelps Dodge to comment at this point as he had earlier expressed concerns about unclear criteria for reviewing and changing contracts.

In response DK of Phelps Dodge proposed that contracts entered into under and in compliance with the DRC laws and mining code are legitimate and should not be subject to further review.  This was a sensitive issue for Phelps Dodge as they are currently contemplating an investment of approximately $650 million into a project in the DRC.  They thought it inappropriate that such a contract that had been negotiated with a legitimate DRC government sponsored by the international community could subsequently be renegotiated.  He did not see this as following principles of rule of law.  His view was that contracts entered into that are consistent with the fiscal regime of the DRC mining code were de facto fair and beneficial to the DRC. [this sentence added after meeting]

The criteria for opening contracts would need to be precisely defined and this would be a complex and difficult process as he saw it was a difficult task to define a test which established what was best for the people of the DRC apart from the criteria established under the DRC laws.  He also suggested that proposals for transparency that extended to open contracts did not follow international norms.  In this respect companies had little difficulty in revealing details of contracts; it was usually countries that would prefer to retain secrecy as it provided them with bargaining power to negotiate contracts in their best interests. 

Tim Read of First Quantum proposed that although it appeared unpalatable a line should be drawn under existing contracts and these should not be reviewed.

Both the Chair and Rico Carisch enquired whether TM’s proposal should apply to contracts which were illegal by today’s legal standards.  The Chair went on to suggest that of those contracts entered into during the transition phase: (1) any review should be made according to judicial standards; (2) that there be an impartial international element to validate such a decision; (3) there be a judicial right of appeal to the company concerned and (4) that any review should only disturb manifestly corrupt or unfair contracts.  If such a test were adopted the marginal contracts would not be disturbed and good companies would face little danger of loosing their contracts.

The Chair did not seek agreement or dissenting views on his suggestion.

Stephen Carter APPG Great Lakes coordinator suggested that contracts be made public only when they had been agreed and this was a measure which went beyond EITI (which only picked up payments made under contracts). He was not sure where there were advantages for the DRC government in not disclosing information and in any event this was overridden in many cases as a large number of companies disclosed details of their contracts.

DK of Phelps Dodge suggested that enquiries should be made to establish the DRC view on this point as internationally it was not a standard financial term that all details of a contract be publicly disclosed.  The question was very much would DRC government want disclosure if it may reduce their bargaining power.

Sonya Maldar of Cafod proposed that there be full publication but that this be in a form accessible to local communities affected by mining projects.  Publication on a company’s own website was insufficient.  Potentially affected communities needed information that they could understand in terms of content, language and was available as widely as possible say using local newspapers and radio. 

Sharon Harvey of DfID urged Rico Carisch to speak with the World Bank about the work undertaken by them on the legal review of logging concessions particularly their technical team.  Other organisations that could provide useful input would be the World Resources Institute who acted as international observers in the process and NGO’s such as the Rainforest Foundation who had concerns about some of the weaknesses of the proposals.

Security

The Chair then moved the meeting onto issues of security for extractive operations and invited proposals.

Jasper Harrison of Armor Group proposed that the international community drive through security sector reform.

Tim Read of First Quantum suggested that the scope of DPM (which is the DRC government department responsible for preserving the environment) be expanded to include the social impacts of extractive industries.

Jana Zikmundova of the Belgian Embassy proposed that the expertise of the International Labour Organisation be drawn upon in relation to the social aspects of business operation in the DRC.

Christophe Assenlineaiu of Simmons & Simmons (lawyers to First Quantum) suggested that a percentage of state taxes from extractive industries be hypothecated, ie put into a trust fund to be used by NGO’s and representatives of the local community for the benefit of local communities.

Salil Tripathi of International Alert proposed giving human rights law and humanitarian training to the security providers.  He saw donors doing this for the state forces and companies playing the lead for the private sector.

International measures and sanctions

The Chair then turned to the last item, international measures and sanctions by the UN Security Council.

The Chair suggested that the main donor countries get much tougher about the auditing of their donations.  For example the EU insisted upon an audit trail to ensure the money it gave to pay the army actually reached the soldiers which worked by putting EU auditors on the ground.  Although there is the risk of damaging DRC sovereignty, he suggested that through large donors the international community had the ability to be tough about the destination of aid funding with on the ground audits and rights to access information about funds.

Caty Clement responded to this suggestion by noting that even in the EU example (properly EUSEC), corruption continued by different means.  It had been shifted to taking resources from logistical support with the effect that soldiers’ food allocation was cut.  She recommended that any such initiatives include the monitoring of the whole chain.

This initiative was only possible because EUSEC did this and as in Angola and South Africa they are very important donors and offered a donor platform in which a common stand could be taken.  Leads to her wider proposal that all DRC donor initiatives be conducted under the auspices of a donor platform whereby a common stand is taken.

Tim Read of First Quantum suggested that once the Group of Experts produces its report this should be presented to industry so they can give feedback on its contents.  In this way the dialogue could continue.  Of course this is subject to their mandate continuing beyond the report stage.

Sharon Harvey of DfID made a suggestion about providing sticks and carrots at the same time in order to bring about change.  She gave an example of the Forest Law and Governance and Trade Initiative which links recent EU legislation banning the import of illegally logged timber with the entry by timber producing countries into voluntary partnerships with the EU.  The carrot is provided with the provision of development assistance to effect regulatory reforms and establish certification systems.

Simon Gilbert of DeBeers enquired what would happen when the group of expert’s mandate expired mid 2007.  He was concerned that there would be no action once the report was completed.  Industry has high expectations and pressure was mounting for concrete proposals for action.

Rico Carisch explained that they are a temporary mission of the UN and SG of DeBeers expressed his concern with this.

David Heskith of Crown Agents suggested the need to strengthen the judiciary.

Sonya Maldar of Cafod proposed supporting DRC civil society in their efforts to monitor activities around extractive industries.

Closing the Meeting

The chair closed the meeting at 5.40pm by giving special thanks to Rico Carisch and Stephen Carter and his Deputy for organizing the meeting and mostly to all of the participants for giving up so much of their valuable time in order to attend and participate.
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